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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), the United States Warehouse Act (7 
U.S.C. Chapter 10), and the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2131 et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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BORDEN, INc. AMA Docket No. M 63-2. Denial of ap- 
plication for interim relief and oral argument 
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CRANBERRY Propucts, INc. AMA Docket No. F&V 929-1. 
Cranberry production—Set-asides under surplus 
conditions—Base quantities and allotments—Pro- 
duction estimates for the future — Base period — 


Validity — Dismissal of petition be Seek io cs cecdle O 
HONEYWELL FARMS, INc. AMA Docket No. M 2-39. Ap- 
plication to dismiss, granted — Failure to state 


grievance in second amended petition—Failure to 
file answer to application to dismiss 


PET, INCORPORATED. AMA Docket No. M 2-27. Inter- 
pretation of assignment provisions—Temporary 
pool plant status rescinded—Market Administrator 
not estopped from changing interpretation without 
prior notice We eaten 469 


(No. 13,824) 


In re CRANBERRY PRODUCTS, INC. AMA Docket No. F&V 929-1. 
Decided April 15, 1971. 


Cranberry production—Set-asides under surplus conditions—Base quantities 
and allotments—Production estimates for the future—Base period— 
Validity—Dismissal of petition 


Where the Secretary made a finding at the time the cranberry order was 
issued in 1962, which provided for set-asides under surplus conditions, 
that there are no differences in the production and marketing of cran- 
berries that make necessary different terms and provisions applicable 
to different parts of the production area, and where petitioner has never 
proposed since that time any order amendments that would make weather 
or any other circumstance not covered by the order or the amendment 
thereto, which authorized the use of base quantities and allotments, a 
factor in the regulation of cranberry handling, it is held that the order 
and the 1968 amendment are supported by the evidence in the hearing 
record, and therefore the petition challenging the validity of the order 
and the amendment is dismissed. Petitioner’s request, subsequent to the 
filing of the petition, for refund of the amount paid for failure to comply 
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with the 1962 set-aside comes too late to be considered, and furthermore 
this matter is considered closed in view of the stipulation between peti- 
tioner and the Cranberry Marketing Committee. 


Lawton & Cates, Madison, Wis., for petitioner. 
Dennis Becker for respondent. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). 


The petitioner is a handler regulated by Order No. 929. (7 
CFR Part 929) which regulates the handling of cranberries 
grown in Massachusetts, Rhode Island, Connecticut, New Jersey, 
Wisconsin, Michigan, Minnesota, Oregon, Washington, and Long 
Island in the State of New York. 


Petitioner, a Wisconsin handler, challenges the validity of 
Order No. 929 as promulgated in 1962 and as amended in 1968. 
The petition, a lengthy one, was filed on November 18, 1968. The 
order as issued in 1962 provided for a “set-aside” of cranberries 
as non-marketable by a handler under surplus conditions and such 
a “set-aside”! of 12 percent was effective in 1962 but had not 
been in effect for any year since then at the time of the hearing 
herein.” In 1968 the order was amended to add a program of base 
quantities for growers, commencing ir. 1974, consisting of pro- 
duction from acreage devoted to cranberry production in 1968, 
with allotments of the base quantities to growers if it should 
develop that restrictions upon marketing become necessary be- 
cause of surpluses of cranberries. 


Respondent filed an application to dismiss the petition or most 
of it and the petitioner replied. Basically the application to dis- 
miss argued that the validity of the order must be judged solely 
on the basis of the hearing records upon which the order and the 
amendment of 1968 were based, that the evidence in those records 
supported the order and amendment and that the factual asser- 
"1. The order (§ 929.52) refers to this as the “restricted percentage.” 


2. There was a set-aside ordered for the 1970-71 season, 35 F.R. 15090 (September 29, 
1970). 
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tions of the petition were extraneous to those hearing records. 
The application to dismiss was denied (28 A.D. 647). 


Respondent filed an answer to the petition on July 7, 1969, as- 
serting the validity of the order provisions protested. An oral 
hearing was held upon the petition and answer on December 9, 
1969, in Madison, Wisconsin, before Chief Hearing Examiner 
Jack W. Bain, Office of Hearing Examiners, United States De- 
partment of Agriculture. At the hearing petitioner was repre- 
sented by Richard Cates and James A. Olson, of Lawton and 
Cates, Madison, Wisconsin. Respondent was represented by Den- 
nis Becker, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing the parties filed briefs, 
suggested findings of fact etc. 


The hearing examiner issued a recommended decision to the 
effect that the relief requested by the petition be denied and the 
petition be dismissed. Both parties filed exceptions to the recom- 
mended decision, respondent alleging that the recommended de- 
cision did not contain findings of fact and conclusions suggested 
by respondent. Petitioner waived oral argument upon its excep- 
tions. The issues are discussed below under the heading “Conclu- 
sions.” 


FINDINGS OF FACT 


1. Petitioner, Cranberry Products, Inc., is a Wisconsin corpora- 
tion with its principal place of business at Eagle River, Wiscon- 
sin. Petitioner is a “handler” of cranberries as that term is de- 
fined in section 929.9 of the order and is generally engaged in 
the business of buying, processing and selling cranberries for 
use by the general public. 


2. Pursuant to notice published in the Federal Register on 
March 3, 1962 (27 F.R. 2118), hearings were held on proposals 
to establish a marketing agreement -and order regulating the 
handling of cranberries grown in the various States. Following 
the hearing sessions and the filing of briefs, etc., a Recommended 
Decision was issued and published in the Federal Register, 27 
F.R. 5798 et seq., on June 20, 1962, and a Final Decision, 27 F.R. 
6837 et seq., July 19, 1962. 


3. Some of the evidence supporting the decision to issue the 
order is found at pp. 47, 99, 148, 158-65, 168-69, 204, 205, 232, 
261-63, 272-76 and in Table 1 of Exhibit 6; in the transcript of 
hearing at Wareham, Massachusetts (Docket No. AO-341-A). 
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The evidence generally tended to show a sharp upward trend in 
cranberry production resulting in supplies and prospective sup- 
plies in substantial excess of consumption and projected consump- 
tion. The mechanism for regulating marketing consists of “free 
and restricted” percentages of cranberries handled, generally 
called a “set-aside.” 


4, Pursuant to notice published in the Federal Register Janu- 
ary 6, 1968 (33 F.R. 283 et seq.), a hearing was held at which 
evidence was taken to determine whether Order No. 929 should 
be amended to provide for a base quantity and allotment plan in 
addition to a set-aside. Following the hearing sessions, a decision 
was made by the Secretary to amend the order to so provide. 33 
F.R. 9450 et seq. 


5. Some of the evidence supporting the decision to issue the 
amended order is found in the transcript of the hearing held in 
Wareham, Massachusetts, on February 5 and 7, 1968 (AO Docket 
341-A2) at pp. 35-36, Table 1, Ex. 5; pp. 9, 11 and 17, Ex. 6; 59, 
131, 134-35, 149-50, 163-66. Additional supportive evidence is 
found in the transcript of the hearing at Wisconsin Rapids, Wis- 
consin, on February 9 and 138, 1968, as follows: pp. 17-68, 68-71, 
150-63, Ex. No. 6. 


6. Petitioner, as a handler of cranberries, was subject to the 
set-aside requirement established in 1962. Petitioner, however, 
did not set aside the approximately 3,000 barrels it was required 
to under the terms of the order, but instead marketed all the 
cranberries it handled, and thereafter paid about $32,000 to the 
Cranberry Marketing Committee (the agency for administering 
the order) under section 929.56 of the order. 


7. All other handlers of cranberries were also required to set 
aside 12% of the cranberries which they purchased in the 1962 
crop year. All other handlers met the set-aside requirement. 
Among the other handlers is the Ocean Spray Cooperative, which 
handled in 1962 about 80% of all the cranberries produced. There 
also were a number of handlers of fresh cranberries, and at least 
eight handlers which processed cranberries other than Ocean 
Spray, including petitioner. 


8. Ocean Spray is a cooperative association. Ocean Spray’s 
membership jis comprised of producers of cranberries in all re- 
gions regulated by the order. Ocean Spray purchases cranberries 
from producers in all regulated regions, processes the product, 
and markets it in fresh, canned and frozen form. As a coopera- 
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tive, Ocean Spray pays all its member producers a uniform price 
per barrel for the cranberries it handles on their behalf, with 
certain adjustments which are not relevant to this proceeding. 
In the 1962 crop year, Ocean Spray was required to set aside 
approximately 125,000 barrels of cranberries pursuant to the re- 
quirement that it set aside 12% of the total quantity of cran- 
berries it handled. 


9. The essential elements of the base quantity allotment pro- 
gram are that the period 1968 through 1973 is to be treated as 
the base forming period for each producer of cranberries who 
grew cranberries as of August 16, 1968. There are exceptions to 
the August 16, 1968, cutoff date which are not relevant here. 
During this six-year period, each producer may select for each 
eligible bog the production for that bog for any two years of his 
choice, add the total production for those two years and divide 
by two to derive his “average” production per crop year for that 
bog. Because of the nature of the cranberry industry, the Secre- 
tary of Agriculture determined that the period 1968-1973 would 
have to become the representative period required pursuant to 
section 608c(6) (B) of the act. This was mainly because it takes 
four or five years before newly planted vines produce cranberries, 
and it would be impossible to create a base for bogs which were 
newly planted in 1967 and 1968 unless the representative period 
were extended through the 1973 crop year. However, in view of 
the fact the crop years 1968 through 1974 were future years, the 
effectuation of the base quantity program was made contingent 
upon two additional findings hy the Secretary of Agriculture 
after the base forming period had ended. They are: (1) that the 
period 1968 through 1973 is a representative period; and (2) 
that there is a need for a base quantity program. If, after the 
1973 crop year, the Secretary should.find positively on these 
matters, he could then initiate a base quantity program. Under 
it, producers would be granted annual allotments as a percentage 
of their base quantities, and handlers would be restricted in their 
acquisition of each grower’s annual production by that allotment 
so that all handlers could acquire in any marketing year on behalf 
of each grower not more than that grower’s allotment for the 
marketing year. 
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CONCLUSIONS 
I 


By virtue of section 8c(15) (A) of the act (7 U.S.C. 608c(15) 
(A)) a “handler” is given the right to file a petition asserting 
that an order, provisions thereof or obligations imposed there- 
under are “not in accordance with law.” Section 8c(4) of the 
act provides that after notice and hearing the Secretary shall 
issue an order “. . . if he finds and sets forth in such order, 
upon the evidence introduced at such hearing . . . that the issu- 
ance of such order and all of the terms and conditions thereof 
will tend to effectuate the declared policy .. .” 


It is not surprising, then, that when a handler attacks the 
issuance of an order or the validity of its provisions the general 
rule is that the handler’s challenge is to be examined in the light 
of the evidence in the hearing record upon which the order was 
based rather than upon new evidence received in an 8c(15) (A) 
proceeding. See e.g., In re Mills Dairy Products et al., 20 A.D. 
541 (1961), aff'd, 315 F.2d 828 (4th Cir. 1963), cert. denied, 375 
U.S. 819 (1963); Ogden Dairy Co. v. Wickard, 157 F.2d 4465, 
447 (7th Cir. 1946), cert. denied, 330 U.S. 827 (1947); Bailey 
Farm Dairy Co. v. Jones, 157 F.2d 87 (8th Cir. 1946), cert. 
denied, 329 U.S. 788 (1946). 


It seems from petitioner’s briefs before the hearing examiner 
and from its exceptions to the hearing examiner’s recommended 
decision that the main complaint of petitioner with the order 
issued in 1962 is that it does not comply with section 8c(11) (C) 
of the act which provides: 


“All orders issued under this section which are applicable 
to the same commodity or product thereof shall, so far as 
practicable, prescribe such different terms, applicable to 
different production areas, and marketing areas, as the Sec- 
retary finds necessary to give due recognition to the differ- 
ences in production and marketing of such commodity or pro- 
duct in such areas.” 


Of course the Secretary made a finding at the time the order 
was issued (27 F.R. 8101) to the effect that there are no differ- 
ences in the production and marketing of cranberries which make 
necessary different terms and provisions applicable to different 
parts of the production area. 
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Petitioner does not point to any evidence in the record upon 
which the order was issued that contradicts or weakens this 
finding. Rather petitioner argues now that the Secretary should 
somehow have taken weather into consideration, that is, that 
since some areas may have a better than average or lower than 
average crop in a particular year, in some way, this should be 
recognized in the order. Presumably under some scheme the area 
with a lower than average crop would be exempt from a set- 
aside or have its set-aside reduced. 


Petitioner has been a handler under the order since 1962 and 
apparently has never proposed since that time any order amend- 
ment that would make weather a factor in the regulation of cran- 
berry handling. Apparently no one else has made such a proposal. 
In 1962 Wisconsin had a crop less than the average for the three 
preceding years and Massachusetts had a crop in excess of the 
average for the three preceding years. Petitioner is aggrieved 
that the set-aside applied to it and that its chief competitor, 
Ocean Spray, a cooperative association with members in every 
part of the production area was able to set aside Massachusetts 
berries in lieu of setting aside Wisconsin berries. 


As petitioner admits, however, it is possible for Massachusetts 
or one of the other producing areas to have a bad crop and Wis- 
consin a good crop in a year when there is a set-aside. And we 
do not see how the order illegally discriminates against petitioner 
in favor of Ocean Spray. If Ocean Spray has some advantages 
over independents it is because of the nature of Ocean Spray’s 
organization and not because of the order’s provisions. 


At this stage of the proceeding petitioner does not seem to 
press contentions made earlier in the proceeding that the order 
does not comply with subsection 8c(11)(A) or (11)(B) of the 
act which provides as follows: 


“(11) (A) No order shall be issued under this section which 
is applicable to all production areas or marketing areas, or 
both, of any commodity or product thereof unless the Sec- 
retary finds that the issuance of several orders applicable 
to the respective regional production areas or regional 
marketing areas, or both, as the case may be, of the com- 
modity or product would not effectively carry out the de- 
clared policy of this chapter. 


“(B) Except in the case of milk and its products, orders 
issued under this section shall be limited in their application 
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to the smallest regional production areas or regional market- 
ing areas, or both, as the case may be, which the Secretary 
finds practicable, consistently with carrying out such de- 
clared policy.” 


The Secretary made the findings required (27 F.R. 8101) and 
petitioner has not demonstrated that the findings are not sup- 
ported by the evidence in the hearing record upon which the 
order was issued. 


II 


Petitioner attacks the 1968 amendment? authorizing the use 
of base quantities and allotments on several grounds. 


Petitioner says the amendments and the order should be termi- 
nated because the allotment amendment was based on a cran- 
berry production estimate of 1,613,000 barrels (Wareham, Ex. 
6, p. 11) for 1968 when in fact the production turned out to be 
1,471,000 barrels and a production prediction in 1968 of 1,748,000 
barrels when in January 1970 the prediction had declined to 
1,600,000 barrels. 


Of course the proceeding leading to issuance of the amendment 
was rule-making for the future. The production estimates at the 
hearing were necessarily predictions. The fact that for 1968 and 
1969 the production may not have actually reached the estimates 
of the Cranberry Committee does not vitiate the amendments. The 
order is a stand-by mechanism to be used if and when the nec- 
essity arises for restrictions upon marketing. It is not a regula- 
tion in itself. Moreover as we noted above a set-aside was ordered 
for 1970-1971 because of a surplus of cranberries. 


Other complaints of petitioner are that the 1968 base and allot- 
ment amendments control acreage, that the Secretary has no 
power to do so under the act and that these amendments prevent 
new growers from getting into cranberry production. 


We have some doubts as to whether petitioner is in a position 
to make these challenges now in this proceeding, as distinguished 
from the rule-making proceedings to issue or to amend an order. 
This is an administrative review proceeding with the same scope 
of review and the same principles applicable to appeals from 
administrative activities to the courts. The base-allotment plan 
may never be applied and cannot be used before 1974, thus raising 
the issue of “ripeness” for review. Too the petitioner does not 


3. Basically 7 CFR §§ 929.15, 16, 48-58. 
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disclose how it is adversely affected if new growers are not given 
a base quantity. Petitioner cannot be the vicarious champion in 
this proceeding for those who might want to start growing cran- 
berries in the future and who might in some future year if the 
base-allotment plan becomes operative have some difficulty in 


marketing their crop. Section 608c(6) (7 U.S.C. 608c(6)) of the 
act states: 


“In the case of the agricultural commodities and the prod- 
ucts thereof, other than milk and its products, specified in 
subsection (2) of this section orders issued pursuant to this 
section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7) of 
this section) no others: 


* * * * * 


“(B) Allotting, or providing methods for allotting, the 
amount of such commodity or product or any grade, size, or 
quality thereof, which each handler may purchase from or 
handle on behalf of any and all producers thereof, during 
any specified period or periods, under a uniform rule based 
upon the amounts sold by such producers in such prior period 
as the Secretary determines to be representative, or upon 
the current quantities available for sale by such producers, 
or both, to the end that the total quantity thereof to be pur- 
chased cr handled during any specified period or periods shall 
be apportioned equitably among producers.” 


Pursuant to section 608c(6)(B), the Secretary may, if the 
evidence warrants, allot, or provide a method for allotting, the 
total quantity of a commodity or product which individual han- 
dlers are permitted to purchase from or handle on behalf of any 
and all producers of such commodity or product. The total 
quantity is to be allotted so that each handler of such commodity 
is limited as to the amount which it may purchase from or handle 
for any single producer and purchase from or handle for all 
producers. It can be seen that under this type of program there 
must also be some allocation as to producers, otherwise, in the 
extreme, handlers could purchase only from one or a few pro- 
ducers. By restricting the handlers to acquiring from each pro- 
ducer a quantity based on the producer’s sales in a past repre- 
sentative period, it is assured that handlers will not be in a posi- 
tion to discriminate among producers, and each producer will be 
able to sell his equitable share of the commodity. 
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Because of the nature of the cranberry industry, the Secretary 
determined that the period covering the market years from 1968- 
69 through 1973-74 could be a representative period for the in- 
dustry for the base quantity program. The base quantity and 
allotment program is in accordance with the directive contained 
in section 608c(6) (B) of the act. The Secretary has not as yet 
determined that the period 1968-69 through 1973-74 is set as 
the representative period in the cranberry industry, but has 
stated that he will look at the conditions prevailing in 1974 to 
determine whether it is an appropriate period before deciding 
whether to make the base quantity program effective. Further, 
if in 1974 petitioner, or any other handler or grower, believes 
that the period is not representative as was anticipated in 1968, 
then it could petition the Secretary for a hearing to amend the 
order. However, because of the nature of the industry, it was 
necessary for the Secretary to take such an approach to finding 
a prior representative period for cranberries. If the base quantity 
and allotment program is effectuated, the method of allotting 
quantities which may be purchased from or handled on behalf of 
producers will be on the basis of a uniform rule which includes 
in the computation of the base quantity for each producer only 
those sales from cranberry bogs that qualified as producing acre- 
age on August 16, 1968, except for certain special circumstances 
which are not in issue here. 


The formula for determining the base quantity for each pro- 
ducer, if the program is effectuated, is to add the quantity sold 
by each producer from eligible acreage for the two years out of 
six in which his sales were highest, and divide that total by two 
to arrive at an annual sales figure for each producer. The annual 
sales figure would become the producer’s base quantity. The 
total of all base quantities would be the maximum quantity of 
cranberries which handlers may purchase from or handle on be- 
half of producers. Thus, the point of control is placed at the 
handler level. For any year in which the base quantity program 
is in effect, the actual amount of each producer’s production which 
handlers may purchase or handle for each producer would be a 
uniform percentage of each producer’s base quantity, i.e., the 
allotment. Petitioner has not demonstrated that the evidence in 
the amendment hearing record does not support the availability 
of this alternate method of restricting marketing if, as feared, 
the surplus should reach the point where a set-aside would be- 
come so large as to be impracticable. 
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Neither acreage nor production is unlawfully “controlled” 
under the terms of the base quantity program. The use of estab- 
lished cranberry bogs as of August 16, 1968, as being the only 
acreage from which sales of cranberries may be counted in the 
computations of the base quantity of a producer constitutes a 
uniform limitation on an equitable basis as to the computation 
of base quantities. There is nothing in the order which forbids, 
or limits, a producer from developing, planting and ultimately 
selling from new bogs. Rather, the restriction is on the use of 
production from ineligible bogs to enlarge the base quantity of 
a producer. 


It is true the proposed base quantity program could have an 
effect on the production of cranberries. To the extent that it has 
created some degree of risk to a producer that he will overproduce 
cranberries relative to his allotment after the 1973-74 crop year, 
it is an additional factor which he must consider in determining 
whether to plant new bogs, and this is obviously the effect intend- 
ed by section 608c(6)(B) of the act. Clearly then, there is no- 
thing in the order which would prohibit the planting of addi- 
tional acreage. Nevertheless, there are a number of practical 
factors to be considered in determining whether to produce more 
cranberries. A producer’s estimate of the future supply of and 
demand for cranberries is an example of one such factor. 


If a producer believed petitioner’s projections of a large future 
demand and a smaller increase in supply, he would be influenced 
towards growing more cranberries. If the producer believed that 
the base quantity program would discourage other producers 
from growing more cranberries, he might well determine to plant 
more bogs because his chances of success would be heightened 
when demand caught up with supply under the program. How- 
ever, if the producer fully agreed with the industry projections 
of supply and demand, he might not plant more bogs whether or 
not there were a base quantity program. Thus, the base quantity 
program is only one factor which a producer must consider in 
making his business decisions. Nothing in the program makes it 
illegal for him to plant new acreage. 


III 


In its petition the relief prayed for was termination of the 
order or in the alternative an exemption of petitioner and its 
growers from the order provisions. Petitioner, however, subse- 
quent to the filing of the petition requests a refund of the $32,000 
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paid in connection with petitioner’s failure to comply with the 
1962 set-aside and a refund of all assessments paid for the ex- 
penses of administration since 1962. The applicable rules of 
practice require that a petitioner specify in the petition the relief 
requested (7 CFR § 900.52 (b) (5)). Petitioner’s request for re- 
funds comes too late. As far as the $32,000 is concerned, an ap- 
pendix to respondent’s brief shows a copy of a stipulation be- 
tween petitioner and the Cranberry Marketing Committee which 
says with respect to the payments of $32,000 “... they are 
voluntarily made and lawfully in pursuance of the provisions of 
the Order but nothing herein shall prevent the Cranberry Prod- 
ucts Inc., from subsequently challenging in a (15) (A) proceed- 
ing the lawfulness of the provisions per se or any acts presumably 
in pursuance of the order other than this one... .” We read 
this to be an agreement that the $32,000 payment was lawfully 
and voluntarily made but that petitioner could challenge the 
validity of the order in this proceeding with respect to any pro- 
vision of the order except that the matter of the $32,000 was 
closed. 


But, at any rate, we conclude for the reasons given above that 
the order as issued in 1962 is valid. 


Throughout the proceeding it is seen that petitioner objects to 
any restriction of its marketing of cranberries. It claims that it 
can market all the cranberries it can get. But this argument is, 
to use an expression much in vogue these days, not relevant. 


The very purpose of the act’s provisions with respect to fruits 
and vegetables is to place limitations by means of grade, size, or 
quantity upon the marketing of the commodities covered in order 
to effectuate the purposes of the act and in this respect the act 
is constitutional. United States v. Goldsmith Fruit Co., 19 F. 
Supp. 147 (S.D. Fla. 1937); Wallace v. Hudson-Duncan & Co., 
98 F.2d 985 (9th Cir. 1938) ; American Fruit Growers v. United 
States, 105 F.2d 722 (9th Cir. 1939); Whittenberg v. United 
States, 100 F.2d 520 (5th Cir. 1938). The order challenged pro- 
vides a uniform, equitable and nondiscriminatory regulation. 


All exceptions, objections etc., inconsistent with this decision 
are denied or overruled whether or not discussed herein. 


ORDER 


The relief requested by the petition is denied and the petition 
dismissed. 
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(No. 13,825) 


In re PET, INCORPORATED. AMA Docket No. M 2-27. Decided 
April 16, 1971. 


Interpretation of assignment provisions—Temporary pool plant status 
rescinded—Market Administrator not estopped from changing 
interpretation without prior notice 


Where the Market Administrator for the applicable order discovered that the 
assignment provisions of the order had not been followed and for that 
reason rescinded the temporary pool plant status of petitioner’s Dover, 
Delaware, plant for the month of July 1966, it is held that the market 
administrator properly applied section 1002.35 of the order in denying 
temporary pool plant status to the Dover plant and was not estopped 
from doing so. 


Martin A. Fromer, New York, N.Y., for petitioner. 
John A. Campbell for respondent. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), Hearing Examiner Herbert L. Perl- 
man issued a recommended decision to the effect that the relief 
requested by the petition be denied and the petition dismissed. 


Petitioner filed exceptions consisting of adoption by reference 
of its proposed findings of fact, briefs, etc., filed before the is- 
suance of the recommended decision. 


Upon thorough consideration of the record we conclude that 
the hearing examiner’s recommended decision and proposed order 
should be adopted as the final decision and order herein. It is so 
ordered. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
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quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed September 20, 1968, by Pet Incorporated, a handler regu- 
lated during the period involved under Order No. 2, as amended, 
issued under the act and regulating the handling of milk in the 
New York-New Jersey marketing area. Petitioner attacks the 
disallowance of temporary pool plant status under the order of 
its Dover, Delaware plant for the month of July 1966 by the 
Market Administrator for the order and the obligations to the 
producer-settlement fund resulting therefrom. The Deputy Ad- 
ministrator, Consumer and Marketing Service, filed an answer to 
the petition October 21, 1968 upholding the determination of the 
Market Administrator for Order No. 2, as amended, with respect 
to petitioner’s status under the order and the charges resulting 
therefrom. 


A prehearing conference was held in New York, New York, on 
May 22, 1969. Attempts by the parties to reach a stipulation of 
the facts in this proceeding failed and an oral hearing was held 
March 24, 1970, in New York, New York, before Herbert L. 
Perlman, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture. At the hearing, petitioner 
was represented by Martin A. Fromer, Counselor at Law, New 
York, New York, and respondent was represented by John A. 
Campbell, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Petitioner, Pet Incorporated, formerly known as Pet Milk 
Company, is a corporation organized and existing under the law 
of the State of Delaware with its principal office at Pet Plaza, 
400 South 4th Street, St. Louis, Missouri. Petitioner operates a 
milk plant at Dover, Delaware, and during the period involved 
was a handler under Order No. 2, as amended, issued under the 
act and regulating the handling of milk in the New York-New 
Jersey marketing area. 


2. Major Smith, Inc., a wholly owned subsidiary of the Zausner 
Food Corporation, is engaged in the business of supplying the 
milk requirements of processing plants located in the metropoli- 
tan New York-New Jersey area. With the expansion of the 
marketing area under the order in 1957 to include northern New 
Jersey therein, Major Smith, Inc., purchased milk from peti- 
tioner’s Dover plant with the responsibility so to move such milk 
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as to qualify the Dover plant as a temporary pool plant under 
section 1002.28 of the order. 


3. During the period July 1957 through July 1966 inclusive, 
Major Smith, Inc., shipped milk in various quantities from pe- 
titioner’s Dover, Delaware plant to various handlers who as- 
signed Class I-A utilization to all of the milk received from 
petitioner’s Dover plant. During such period, the handlers to 
whom petitioner’s milk was shipped received only a portion of 
their milk requirements from petitioner’s plant at Dover, Dela- 
ware, the balance of their requirements being received by such 
plants from pool plants under the order and direct producer de- 
liveries. Also during such period, some of the handlers who re- 
ceived milk from petitioner’s plant manufactured milk products 
in their processing plants and assigned producer milk and milk 
from pool plants to Class III to the extent that there was Class 
III utilization in the handler’s plant after the assignment of 
milk from petitioner’s Dover plant to Class I-A. 


4. For the period July 1957 through June 1966, petitioner filed 
monthly reports with the Market Administrator reporting the 
utilization in Class I-A of milk shipped to New York milk market- 
ing area handlers, all of which reports, including the reports of 
said handlers, were audited and verified by the representatives 
of the Market Administrator’s office without any change in the 
order of assignment of the milk classified by petitioner or by any 
of the handlers to whom it had delivered its milk. During such 
period, petitioner’s Dover plant claimed and received temporary 
pool plant status under the order. 


5. For the month of July 1966 a report of receipts and utiliza- 
tion was filed under the order for petitioner’s Dover plant August 
10, 1966. The report listed various Class I-A uses by five process- 
ing plants which received milk from the Dover plant as well as 
milk from other sources. On the basis of said report the Market 
Administrator treated petitioner’s Dover plant as a temporary 
pool plant pursuant to section 1002.28 of the order. A producer- 
settlement fund credit was computed as due to petitioner in the 
amount of $6,431.73, with an administrative fund charge of 
$379.73. The difference, or $6,052, was paid by the Market Ad- 
ministrator to petitioner and petitioner in August 1966 paid its 
dairy farmers. 


6. Reports were filed on behalf of the five plants receiving 
milk from petitioner which listed various Class I-A uses of the 
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milk received from petitioner’s Dover plant. These reports were 
received in the Market Administrator’s office between August 11 
and August 31, 1966. 


7. Petitioner’s report for the month of July 1966 showed the 
disposition of about 30 percent of its receipts from dairy farmers 
in Class I-A on the basis of its reported utilization by the five 
handlers receiving its milk. The remainder of petitioner’s dairy 
farmer receipts moved to petitioner’s evaporated milk plant at 
Greensboro, Maryland, and was classified as Class III. Each of 
the five handlers assigned the milk received from petitioner to 
their Class I-A disposition on routes or to other handlers, or 
both. Three of such five handlers assigned some milk received 
from pool bulk tank units and from pool plants to their Class I-B 
and Class III utilizations, respectively. The fourth handler assign- 
ed some milk received from such sources to its Class III utiliza- 
tion. The fifth handler’s utilization of milk was all Class I-A. 
The five handlers, in addition to receipts of milk from petitioner, 
received milk from an aggregate of eight declared pool bulk 
tank units and from 12 designated pool plants, some of which 
supplied milk to more than one of the five. Such movements and 
assignments of milk in July 1966 were typical of movements and 
assignments in prior months with respect to petitioner’s milk. 


8. In the latter part of August or early September 1966 the 
Marketing Administrator discovered that the assignment pro- 
visions of section 1002.35 of the order had not been followed and 
petitioner was orally informed September 8, 1966 that its Dover 
plant did not qualify as a temporary pool plant under the order 
for the month of July 1966. The Market Administrator on Sep- 
tember 26, 1966 on the basis of a preliminary audit rescinded the 
petitioner’s temporary pool plant status for the month of July 
1966 and sent an intermediate billing to petitioner for $8,824.01 
to the producer-settlement fund together with a $328.02 adminis- 
trative fund credit. For the month of July 1966, the Market Ad- 
ministrator, pursuant to section 1002.35(a) (1), (2) and (3), 
reassigned petitioner’s milk to Class I-A uses at the plants of four 
of the handlers who received petitioner’s milk to the extent pos- 
sible after assigning to the Class I-A uses there the receipts 
from declared pool bulk tank units and designated pool plants. 
As a result, less than 25 percent of the milk received by petitioner 
from dairy farmers was classified in Class I-A as required for 
temporary pool plant status pursuant to section 1002.28 of the 
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order for the month of July 1966. A final audit adjustment for 
July 1966 was sent to petitioner September 29, 1967. 


9. The Market Administrator corrected the application of the 
assignment provisions of the order for the month of July 1966 and 
for succeeding months. The Market Administrator reviewed the 
status of all temporary pool plants under the order during the 24 
month period prior to July 1966. (See sectjon 1002.95 of the 
order). Petitioner’s Dover plant would have been the only tem- 
porary pool plant affected by the proper application of section 
1002.35. Petitioner’s Dover plant would not have qualified as a 
temporary pool plant in the months of September 1964, April, 
May and June 1965, and February, March, April, May and June 
1966, but would have qualified as a temporary pool plant in the 
other months in the 2 year period prior to July 1966. 


10. Order No. 2, as amended, read, in part, as follows during 
the period involved: 


§ 1002.24 Regular pool plants. 


A plant may be designated a regular pool plant pursuant to 
either paragraph (a) or paragraph (b) of this section... . 
(a) Any plant shall be designated a pool plant upon determi- 
nation by the Secretary that the provisions of subparagraphs 
(1) through (4) of this section have been met... . 


BPia% a's 


(2) The plant is located in New York, New Jersey or Penn- 
sylvania.... 


§ 1002.28 Temporary pool plants. 


Except for plants which, pursuant to paragraph (e) of 
this section, are not eligible for designation, any plant not 
designated pursuant to § 1002.24 shall automatically be 
designated a pool plant in accordance with provisions of 
paragraphs (a) through (d) of this section: Provided, That 
no plant shall be a pool plant pursuant to this section in 
any month in which it is a pool plant pursuant to provisions 
of Part 1015 of this chapter, or in any of the months of 
December through June if it was a pool plant pursuant to 
provisions of Part 1015 of this chapter in each of the pre- 
ceding months of July through November: Provided further, 
That no plant shall be a pool plant pursuant to this section if, 
in the absence of this provision, milk received from dairy 
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farmers and units at the plant would be classified and priced 
under another order with a provision for marketwide equali- 
zation, and if the percentage of the milk received from dairy 
farmers and units at the plant which is classified as Class 
I-B and disposed of in the marketing area defined in such 
other order is greater than the percentage of such milk 
classified as Class I-A. 


(a) For any of the months of January through March 
and July through December, any plant at which 25 percent 
or more of the receipts of milk from dairy farmers and units 
is classified in Class I-A on some basis other than the failure 
to account for such milk shall automatically be designated a 
pool plant for such month: Provided, That at the option of 
the handler the plant shall not be a pool plant if less than 
25 percent of such milk from other than pool units is classi- 
fied in Class I-A .... 


§ 1002.35 Accounting procedure. 


The accounting procedure for classifying milk, pursuant 
to §§ 1002.30 through 1002.37 shall be set up by the market 
administrator pursuant to § 1002.36. Such accounting pro- 
cedure shall include conversion factors to be used in the 
absence of specific weights and tests, specific definitions of 
products, and such methods for assignment of milk to classes 
according to source and form as may be necessary to effectu- 
ate the provisions of §§ 1002.30 through 1002.37 and which 
are not inconsistent with the general principles set forth in 
paragraphs (a) through (g) of this section. If milk in con- 
sumer packages is received from two or more other orders, 
one of which does not contain a provision for marketwide 
equalization, milk from such order shall be assigned first to 
Class I-B: Provided, That receipts of milk in consumer pack- 
ages at a pool plant or a plant distributing milk through out- 
lets other than to plants, which milk is classified and priced 
under another order, shall be assigned first to Class I-B, and 
then if the other order contains a provision for marketwide 
equalization, to Class I-A prior to the assignments specified 
in paragraphs (a) through (g) of this section: Provided 
further, That after the assignments in the first proviso here- 
in, receipts of other milk at pool plants which rnilk is classi- 
fied and priced under another order shall be assigned to milk 
classified as Class I-B in the marketing area defined pursu- 
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ant to such other order prior to the assignments specified in 
paragraphs (a) through (g) of this section: Provided fur- 
ther, That after the assignments in the above provisos, re- 
ceipts of milk from other orders with a provision for market- 
wide equalization, except milk priced under Part 1015 of 
this chapter, and milk from a plant in the 401 miles and 
over freight zone, received at a plant from which 50 per- 
cent or more of the gross receipts of milk leaves in the form 
of milk in consumer packages or dispenser inserts and is 
classified as Class I-A shall be assigned pro rata to all classes 
of milk receipts at such plant prior to the assignments 
specified in paragraphs (a) through (g) of this section. 


(a) Milk, concentrated fluid milk, fluid milk products, 
cream, half and half, fluid cream products, and skim milk 
received from pool plants, pool units, or from producers shall 
be assigned, as far as possible, to Class I-A, Class II, or to 
skim milk subject to the fluid skim milk differential. Such 
assignment shall be subject to the additional requirements 
set forth in subparagraphs (1) through (6) of this para- 
graph: Provided, That if the plant is listed pursuant to 
§ 1002.14 or designated as a producer-handler plant pursuant 
to § 1002.15 milk received from other pool plants designated 
pursuant to § 1002.24 or from other plants which are pool 
plants pursuant to § 1002.28 on the basis of the assignment 
(at such other plants) pursuant to subparagraph (1) of this 
paragraph or from pool units, shall be assigned to Class I-A 
before the application of subparagraphs (1) and (2) of this 
paragraph. 


(1) If the plant is not a pool plant pursuant to § 1002.24 
milk received directly from dairy farmers or units in an 
amount sufficient to qualify such plant as a pool plant pur- 
suant to paragraph (a) or (b) of § 1002.28 shall be assigned 
to Class I-A milk leaving the plant which is distributed to 
outlets which are not other plants: Provided, That if such 
Class I-A milk is not sufficient to qualify such plant as a 
pool plant pursuant to paragraph (a) or (b) of § 1002.28, 
or if the handler operating the plant so elects at the time of 
filing a report pursuant to § 1002.50 no assignment pursuant 
to this subparagraph shall be made. 


(2) After any required assignment pursuant to subpara- 
graph (1) of this paragraph, milk from the following sources 
shall be assigned as far as possible to Class I-A: 
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(i) Milk received from producers delivering to the plant 
if the plant is designated as a pool plant pursuant to § 
1002.24. 


(ii) The balance of the milk received from producers if 
the plant is a pool plant pursuant to § 1002.28 on the basis 
of the assignment pursuant to subparagraph (1) of this 
paragraph. 


(iii) Milk received from other pool plants designated 
pursuant to § 1002.24 except as provided in subparagraph 
(6) of this paragraph. 


(iv) Milk received from other plants which are pool plants 
pursuant to § 1002.28 on the basis of the assignment pursu- 
ant to subparagraph (1) of this paragraph at such other 
plants. 


(v) Milk received from declared pool units. 


(83) After assignments pursuant to subparagraphs (1) 
and (2) of this paragraph, milk from other sources shall be 
assigned to remaining Class I-A at the option of the handler. 


PROPOSED CONCLUSIONS 


Petitioner contests the disallowance by the Market Adminis- 
trator of Order No. 2, as amended, of the temporary pool plant 
status for its Dover, Delaware, plant for the month of July 1966 
and the charges resulting therefrom. In this instance, temporary 
pool plant status pursuant to section 1002.28 of the order was 
dependent upon or determined by the percentage of the receipts 
of milk from dairy farmers and units at the Dover plant which 
were classified in Class I-A on some basis other than the failure 
to account for such milk. The classification of the milk involved 
is determined, in turn, upon its usage or classification at pool 
plants to which it was shipped as prescribed by section 1002.35 
of the order. Petitioner does not, in reality, contest the Market 
Administrator’s application of the provisions of section 1002.35 
to the milk involved as erroneous, but contends, rather, that the 
Market Administrator is estopped from changing an alleged 
previous interpretation or practice of long standing without prior 
notice. 


We find no estoppel. We are not here presented, and the Market 
Administrator was not presented, with a matter of order con- 
struction or interpretation. Rather, section 1002.35 of the order, 
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which has the force of law (cf. e.g., Dairymen’s League Coopera- 
tive Ass’n. Inc. v. Brannan, 173 F.2d 57, 65 (2d Cir. 1949), cert. 
denied 338 U.S. 825 (1949)), contains a mandate or prescriptions 
as to the manner in which petitioner’s milk was to be classified 
at the plants to which it was shipped. Apparently, such directions 
were not followed for a long period of time. However, petitioner 
can claim no vested interest in an erroneous application of the 
order which is contrary to the express provisions thereof. In re 
Maquoketa Valley Cooperative Creamery, et al., 27 A.D. 179 
(1968), aff’d N.D. Iowa, July 23, 1969 (28 A.D. 810), and cases 
cited therein; In re Walter Neugebauer, d/b/a Neugebauer Dairy, 
27 A.D. 187 (1968), aff’d D.S. Dak., February 2, 1970 (29 A.D. 
120), and cases cited therein. 


Nor does In re The Borden Company, 6 A.D. 511 (1947), relied 
upon by petitioner, aid it in this connection. As was stated in 
In re Maquoketa Valley Cooperative Creamery, et al., supra at 
p. 186, “the determination of the status of a handler under an 
order issued pursuant to the act is not the type of matter com- 
mitted to the discretion of the Market Administrator which we 
have recognized as binding upon him. Cf. In re The Borden Com- 
pany, 6 A.D. 511 (1947).” The Borden case involved, in effect, 
a situation ‘where two or more reasonable alternatives are open 
for the interpretation or application of order provisions within 
the scope of the authority conferred by the order upon the Market 
Administrator.”’ Such is not the case here. The Borden case also 
involved adjustments to producers of deductions made from pay- 
ments to them in certain months over an 8 year period. No such 
retroactive charges or payments are involved herein In fact, the 
Market Administrator acted with dispatch once the incorrect 
application of section 1002.35 of the order was discovered and 
the Market Administrator gave, in reality, by virtue of the nature 
and timing of reporting and verification under the order only 
prospective application to section 1002.35(a) (1), (2) and (3) 
in the situation presented herein.’ Also, no overt, conscious ap- 
proval by the Market Administrator was given to the reported 
utilizations of petitioner’s milk at the plants to which it was 





1. Temporary pool plant status must be established each month on the basis of plant opera- 
tions for that month and the monthly reports filed by the handler are subject to verification 
and correction by the Market Administrator, especially where such status depends upon 
utilization of milk at other plants. Here, it was necessary to review petitioner’s report which 
was filed August 10, 1966, as well as the reports of the 5 handlers who received petitioner’s 
milk. The reports from 2 of such handlers were received by the Market Administrator as 
late as August 25 and 31, 1966. Petitioner was first informed that its Dover plant did not 
qualify as a temporary pool plant for the month of July 1966 on September 8, 1966. 
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shipped as was done in the Borden case with respect to the de- 
ductions there involved. The opinions of auditors employed by 
the Market Administrator who only gather information and are 
not engaged in the final classification assignments for the pur- 
poses of billing handlers do not constitute binding, official opinions 
or the position of the Market Administrator. It should be stated 
at this point, perhaps, that the officials of Major Smith, Inc., the 
company which purchased and shipped petitioner’s milk and which 
was responsible to petitioner to keep it qualified as a temporary 
pool plant under the order, handle a great volume of milk regu- 
lated under the order and appear to be extremely knowledgeable 
with respect to the intricacies thereof. 


To summarize, we conclude that the Market Administrator 
for the order applied section 1002.35(a) (1), (2) and (3) thereof 
and denied temporary pool plant status to petitioner’s Dover 
plant for the month of July 1966 properly as required by the 
order and was not estopped from so doing. Accordingly, the pe- 
tition should be dismissed. All contentions of the parties present- 
ed for the record have been considered and whether or not speci- 
fically mentioned herein, any suggestions, requests, etc., incon- 
sistent with this recommended decision are denied.” 


PROPOSED ORDER 


The relief requested by petitioner is denied and the petition is 
dismissed. 


(No. 13,826) 


In re HONEYWELL FARMS, INC. AMA Docket No. M 2-39. Decided 
April 28, 1971. 


Application to dismiss, granted—Failure to state grievance in second 
amended petition—Failure to file answer to application to dismiss 


Where petitioner’s second amended petition fails to state alleged grievances 
with specificity, and where petitioner failed to file an answer to the 
application to dismiss, the petition is dismissed. 


Murray Hammerman, New York, N.Y., for petitioner. 
John A. Campbell and Gary Wenell for respondent. 





2. No consideration was given to Respondent’s Exhibit 6 in reaching our conclusions here- 
in. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Petitioner has failed to file an answer to respondent’s applica- 
tion to dismiss petitioner’s second amended petition in this pro- 
ceeding under section 8c (15) (A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 601 et seq.). 


The application to dismiss was filed March 17, 1971, and alleges 
failure of the petition to comply with the requirements of section 
900.52 (b) (3) (4) and (5) of the applicable rules of practice (7 
CFR 900.52 (b) (3) (4) and (5)). 


In view of the petitioner’s failure to file an answer to the ap- 
plication to dismiss and as the result of examination of the second 
amended petition in the light of the application to dismiss, the 
application to dismiss is granted and the petition is dismissed. 


(No. 13,827) 


In re BORDEN, INC. AMA Docket No. M 63-2. Decided April 29, 
1971. 


Denial of application for interim relief and oral argument thereon 


Petitioner’s application for interim relief concerning payment of location 
differentials is denied where irreparable injury is not established or 
where petitioner has not made a showing of reasonable certainty or 
likelihood of a favorable decision on the medits. Where oral argument 
upon the application for interim relief would serve no useful purpose, 
the request therefor is denied. 


Richard J. Flynn and Richard G. Clemens, Washington, D.C., for petitioner. 
John Sandor for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), petitioner has filed, along 
with its petition, an application for interim relief. 


Petitioner is a handler regulated by Order No. 63 (7 CFR 
1063) regulating the handling of milk in the Quad Cities-Dubuque 
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Marketing Area and complains of actions by the Secretary in 
suspending provisions of the order allowing it a 19 cent per 
hundredweight negative location differential on Class I milk and 
in amending the order to prescribe a plus differential of 15 cents 
per hundredweight. Petitioner claims that the actions complained 
of are not in accordance with law for several reasons. Petitioner 
asks that, by way of interim relief, the 19 cent negative location 
differential be restored and the 15 cent plus differential be elimi- 
nated pending decision upon the merits or in the alternative the 
34 cents per hundredweight be placed in escrow. 


We believe that petitioner has not demonstrated that it will 
suffer irreparable injury if the application for interim relief is 
not granted. It has not shown that the monies paid by it because 
of the actions complained of are not recoverable, e.g., from the 
producer-settlement fund, if petitioner should succeed upon the 
merits. 


Too petitioner to obtain interim relief has the burden of show- 
ing a reasonable certainty or likelihood of winning upon the 
merits. At this initial stage of the proceeding we do not think 
that such a showing has been made. 


In any event, we have serious doubts whether the application 
should be granted in view of the possibility of adverse effects of 
a serious nature upon the producer and public interests. See, e.g., 
In re Mills Dairy Products, et al., 19 A.D. 1 (1960) ; In re Associ- 
tion of Ice Cream Manufacturers of New York (Southern Re- 
gional Group and Others), 15 A.D. 1191 (1956) ; In re Crescent 
Creamery Co., 11 A.D. 693 (1952). Cf. Yakus v. United States, 
821 U.S. 414, 440-44 (1944); Virginian Railway Co. v. System 
Federation, 300 U.S. 515, 552 (1937); Bay Petroleum Corpora- 
tion v. Corporation Commission of Kansas, 36 F. Supp. 66 (D. 
Kan. 1940). 


We do not believe oral argument upon the application for in- 
terim relief and the reply would serve a useful purpose and the 
request is denied. The respondent’s answer has been filed and the 
proceeding is ready for a hearing upon the merits. 


The relief requested by the application is denied and the ap- 
plication is dismissed. 


LIST OF DECISIONS REPORTED 
APRIL 1971 
AGRICULTURE DECISIONS 


Laboratory Animal Welfare Act, 1966 
Page 
PACKER, WILLIAM, Mrs. LAWA Docket No. 12. Im- 
proper enclosures—Suspension of license—Consent 481 


(No. 13,828) 


In re MRS. WILLIAM PACKER. LAWA Docket No. 12. Decided 
April 2, 1971. 


Improper enclosures—Suspension of license—Consent 


Respondent is ordered to cease and desist from transporting animals in 
enclosures that are too small, that do not afford adequate protection 
from the elements, and that are otherwise improperly constructed. Re- 
spondent’s license as a dealer under the act is suspended for a period 
of 14 days. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act, 1966 (7 U.S.C. 2131 et seq.), instituted by a com- 
plaint filed on February 26, 1971, by the Administrator, Agri- 
cultural Research Service, United States Department of Agricul- 
ture, charging that respondent wilfully violated the provisions 
of the regulations and standards (9 CFR 1.1 et seq.) promulgated 
under the Act. On March 15, 1971, respondent filed an answer in 
which she admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


481 








482 LABORATORY ANIMAL WELFARE ACT, 1966 
Cite as 30 A.D. 481 


FINDINGS OF FACT 


1. (a) Mrs. William Packer, hereinafter referred to as the 
respondent, is an individual residing at Route 2, Wood River, 
Nebraska 68883. 


(b) The respondent is now, and at all times material herein 
was: 


(1) Engaged in the business of selling and transport- 
ing, for compensation or profit, dogs and cats in commerce for 
research purposes; and 


(2) Licensed as a dealer under the Act and the regula- 
tions by the Secretary of Agriculture, and classified as a “B” 
dealer under the regulations. 


(c) At the time of licensing under the Act the respondent 
was apprised of the provisions of the Act and the regulations and 
standards, and agreed in writing to comply with their provisions. 


2. On or about July 20, 1970, in connection with her operations 
as a dealer, the respondent transported twenty-eight (28) dogs 
and ten (10) cats in commerce, and in connection with said 
animals violated the regulations and standards in the following 
respects: 


(a) The primary enclosures used to transport said animals 
were not constructed or positioned in the vehicle in such a manner 
that the animals were afforded adequate protection from the 
elements. 


(b) The primary enclosures used to transport said animals 
were not large enough to insure that each animal contained 
therein had sufficient space to turn about freely, to stand erect, 
and to lie in a natural position. 


(c) Animals were placed in a primary enclosure over other 
animals in transit without fitting said enclosure with a floor of a 
material which prevents animal excreta from entering lower en- 
closures. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and section 3.12(a), 3.12(c), and 3.12 (d) 
of the standards (9 CFR 3.12(a), 3.12(c), and 3.12(d)). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


The respondent, in connection with her operations as a dealer, 
shall cease and desist from: 


1. Transporting dogs or cats in compartments, transport cages, 
cartons or crates which do not afford the animals adequate pro- 
tection from the elements; 


2. Transporting dogs or cats in primary enclosures which are 
not large enough to insure that each animal contained therein has 
sufficient space to turn about freely, to stand erect, and to lie in a 
natural position; and 


3. Placing animals in primary enclosures over other animals 
in transit without fitting such enclosures with a floor of a material 
which prevents animal excreta from entering lower enclosures. 


The respondent’s license under the Act is suspended for a 
period of 14 days. 


This order shall become effective on the day of service upon 
the respondent, and copies hereof shall be served upon the parties. 
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Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, failing otherwise to maintain properly his account 
for such proceeds and issuing insufficient funds consignment proceeds 
checks in payment of net proceeds from sales of consigned livestock. 
Respondent is suspended as a registrant under the act for a period of 
14 days and thereafter until such time as the deficiency in his shippers 
proceeds account has been eliminated. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 26, 1971, by 
the Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, charging that the respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On February 25, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by the respondents 
be issued. 


FINDINGS OF FACT 


1. (a) Dewey D. Smith, d/b/a Stone County Auction Co., here- 
inafter referred to as the respondent, is an individual with his 
place of business located at Mountain View, Arkansas 72560. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Stone County Auction Co., Mountain View, Arkansas, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis:at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 
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2. Respondent, during the period of June 1, 1970, through 
August 31, 1970, failed to maintain and use properly his custodial 
account for shippers’ proceeds, hereinafter referred to as his 
custodial account, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock in that: 


(a) As of June 5, 1970, respondent had outstanding checks 
drawn on the custodial account in the amount of $27,152.01 and 
had to offset such checks a balance in such bank account in the 
amount of $15.06; no deposits in transit, and no current proceeds 
receivable, resulting in a deficiency of $27,136.95 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of June 15, 1970, respondent had outstanding checks 
drawn on his custodial account, in the amount of $32,398.14 and 
had to offset such checks cash in said bank account, in the amount 
of $3,860.77, no deposits in transit and current receivables in the 
amount of $455.45, resulting in a deficiency of $28,081.92 in funds 
available to pay shippers’ proceeds. 


(c) As of June 22, 1970, respondent had outstanding checks 
on his custodial account in the amount of $27,194.52 and had to 
offset such checks cash in said bank account in the amount of 
$443.14, no deposits in transit and current receivables in the 
amount of $1,319.03, resulting in a deficiency of $25,432.35 in 
funds available to pay shippers’ proceeds. 


(d) As of August 4, 1970, respondent had outstanding 
checks drawn on his custodial account in the amount of $26,324.23 
and had to offset said checks, cash in said bank account in the 
amount of $3.12, no deposits in transit and no current proceeds 
receivable, resulting in a deficiency of $26,321.11 in funds avail- 
able to pay shippers’ proceeds. 


(e) Such deficiencies were due, in part, to respondent’s 
failure to deposit in his custodial account, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from the sales of consigned livestock. 


3. Respondent, at the stockyard, in connection with his opera- 
tions as a market agency, on or about the dates and in the trans- 
actions set forth in paragraph III of the complaint, and in divers 
other transactions on such dates, sold livestock consigned to him 
for sale on a commission basis and, in connection with such trans- 
actions, issued to the consignors checks drawn on respondent’s 
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custodial account, which checks, when presented for payment, 
were returned unpaid because of insufficient funds in said ac- 
count. 


4, Respondent, on or about the dates and in the transactions 
described in paragraph III of the complaint, failed to pay the 
consignors of the livestock, when due, the net proceeds resulting 
from the sale, at the stockyard, of livestock consigned to respon- 
dent for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a) and section 201.42(c) of the regulations (9 CFR 
201.42 (c)). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has violated section 312(a) of the Act, supra, and 
section 201.43(a) of the regulations (9 CFR 201.43(a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(1) Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


(2) Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); and 


(3) Respondent shall cease and desist from issuing checks to 
any person in payment of the net proceeds resulting from the 
sale of consigned livestock without having and maintaining suffi- 
cient funds on deposit in the bank account upon which they are 
drawn to pay such checks. 


Respondent is suspended as registrant under the Act for a 
period of 14 days and thereafter until such time as he demon- 
strates that the deficiency in his custodial account for shippers’ 
proceeds has been eliminated. 
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This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,830) 


In re CALVIN C. DREDGE. P&S Docket No. 4449 Decided April 5, 
1971. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 


J. Richard Studenny for complainant. 
J. W. Crowther, Malad City, Idaho, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on February 8, 1971, by 
the Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, charging that respondent 
has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On March 19, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. Complainant has also recommended 
that respondent not be suspended as a registrant under the Act, 
inasmuch as respondent has complied with the bonding require- 
ments of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Calvin C. Dredge, hereinafter referred to as the re- 
spondent, is an individual whose address is Route 1, Malad, Idaho. 


(b) Respondent is, and at all times material herein was: 
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(1) Engaged in the business of buying and selling live- 
stock in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Based upon the volume of business transactions as a dealer, 
buying and selling livestock, during the year ending December 
31, 1969, respondent was required, under the Act and regulations 
to increase from $5,000 to $20,000 the amount of the bond main- 
tained by him to secure performance of his dealer obligations. 
Respondent was notified by certified mail on or about June 11, 
1970, of the required increase in his bond coverage. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer, buying and selling livestock in commerce, 
without furnishing the required increase in his bond coverage. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and 
regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,831) 


In re CHARLIE R. PHILLIPS. P&S Docket No. 4415. Decided April 
5, 1971. 
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Market agency—Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
under the act while insolvent, failing to remit shippers proceeds when 
due, issuing insufficient funds consignment proceeds checks in payment 
of livestock sold on a commission basis, and is suspended as a registrant 
under the act for a period of 30 days and thereafter until no longer 
insolvent and until the deficit in his shippers proceeds account has 
been eliminated. 


Kenneth H. Vail for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 11, 1970, by 
the Administrator, Packers and Stockyards Administration, Unit- 
ed States Department of Agriculture, charging that respondent 
has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On March 8, 1971, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Charlie R. Phillips, hereinafter referred to as the re- 
spondent, is an individual whose address is 5508 Longleaf Street, 
Dallas, Texas 75232. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Whitesboro Livestock and Commission Company stock- 
yard, a posted stockyard under the Act, hereinafter referred to 
as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities, as of September 24, 
1970, exceeded his current assets. As of said date, respondent had 
current liabilities totaling $42,050.09 and current assets totaling 
only $1,013.90, resulting in an excess of current liabilities over 
current assets of $41,036.19. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from July 7, 1970, through 
September 24, 1970, used funds received as proceeds from the 
sale of livestock consigned to him for sale at the stockyard on a 
commission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, and failed to maintain 
properly the account in the Security National Bank of Whites- 
boro, Whitesboro, Texas, in which respondent deposited shippers’ 
proceeds, hereinafter referred to as the custodial account, in that: 


(a) As of September 24, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $13,636.28, and had to offset such checks, cash in 
said bank account in the amount of $385.18, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$13,251.10 in funds available to pay shippers’ proceeds. 


(b) Such deficiency was due, in part, to respondent’s use 
of custodial funds to make monthly payments on a note payable, 
due and owing on the market facility, as disclosed in five separate 
transactions from March 16, 1970, through September 17, 1970, 
set forth in paragraph III (b) of the complaint. 


(c) Such deficiency was due, in part, to respondent’s with- 
drawal of funds from the custodial account in excess of the law- 
ful marketing charges, as disclosed in nine separate transactions 
from July 7, 1970, through September 15, 1970, set forth in 
paragraph III (c) of the complaint. 
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4. Respondent, in connection with his operations as a market 
agency, during the period from September 1, 1970, through Sep- 
tember 15, 1970, is six separate transactions as set forth in para- 
graph IV of the complaint, sold livestock at the stockyard on a 
commission basis and in purported payment of the net proceeds 
due the consignors thereof, issued checks which were returned 
unpaid by the bank upon which they were drawn because respon- 
dent did not have sufficient funds on deposit in the account upon 
which said checks were drawn. 


5. (a) Respondent, at the stockyard, on or about the dates and 
in the transactions referred to in Finding of Fact 4, and in divers 
other transactions, sold livestock at the stockyard on a commis- 
sion basis and failed to remit to the owners or consignors, when 
due, the net proceeds received from the sale of their livestock. 


(b) As of the date of the issuance of the complaint there 
remained unpaid to the consignors of such livestock net proceeds 
in the amount of $14,495.20. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312 (a) of the 
Act (7 U.S.C. 208, 213 (a)), and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312 (a) of the 
Act, supra. 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312 (a) of the 
Act, supra, and section 201.43 (a) of the regulations (9 CFR 
201.43 (a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 

ORDER 


Respondent shall cease and desist from: 
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1. Operating as a market agency while his current liabilities 
exceed his current assets; 


2. Issuing checks to consignors in payment of the net proceeds 
due from the sale of livestock sold on a commission basis without 
having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks; 


3. Failing to remit to consignors, when due, the net proceeds 
due from the sale of livestock sold on a commission basis; 


4. Failing to maintain his account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regula- 
tions; 


5. Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until he demonstrates that he is 
no longer insolvent and that the deficit in his custodial account 
for shippers’ proceeds has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that the deficit 
in his custodial account for shippers’ proceeds has been elimi- 
nated, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 30-day 
period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,832) 


In re JAMES F. O’NEILL PACKING Co., INC. P&S Docket No. 4412. 
Decided April 6, 1971. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in payment of such livestock. 
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Timm D. Dunn for complainant. 
Hotz, Byam & Kellogg, Omaha, Neb., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 11, 1970, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respon- 
dent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


On March 23, 1971, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. (a) James F. O’Neill Packing Co., Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Omaha, Nebraska. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent in connection with its operations under the Act, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, and in other transactions at divers 
other times during the period from June 24, 1970, through August 
29, 1970, purchased livestock for slaughter and failed to pay, 
when due, the full purchase price of such livestock. 


3. Respondent in connection with its operations under the Act, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock for slaughter and 
in purported payment therefor, issued checks or drafts which 
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were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the account upon which such checks or drafts were drawn. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated Section 202(a) of the Act (7 U.S.C. 
192(a)) and Section 201.43(b) of the regulations (9 CFR 
201.43 (b)). By reasons of the facts set forth in Finding of Fact 
3 herein, respondent has violated Section 202(a) of the Act (7 
U.S.C. 192(a)). Inasmuch as respondent has consented to the 
issuance of the cease and desist order set forth below, and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
from: (1) Issuing checks or drafts for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; (2) Failing 
to pay, when due, the full purchase price of livestock purchased 
in commerce. 


Such Order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 


(No. 13,833) 


In re LEONARD B. STEMEN. P&S Docket No. 4458. Decided April 
6, 1971. 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce, issuing insuffi- 
cient funds checks in payment of such livestock, and engaging in 
business under the act without required bond coverage, and is suspended 
as a registrant under the act for 30 days and thereafter until no longer 
insolvent, and until properly bonded. 
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Thomas E. Bundy for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 26, 1971, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent’s financial condition does not meet the re- 
quirements of the Act (7 U.S.C. 204), and that respondent vio- 
lated certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Leonard B. Stemen, hereinafter referred to as the re- 
spondent, is an individual, d/b/a L. B. Stemen Stockyard, whose 
address is Route #1, Middlepoint, Ohio 45863. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of December 15, 
1970 exceeded his current assets. As of said date, respondent had 
current liabilities totaling $101,749.04 and current assets totaling 
$2,100.00 resulting in an excess of current liabilities over current 
assets of $99,649.04. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 
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3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce, 
and in purported payment therefor issued checks which were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts and disbursements journal; 
(3) a daily record of livestock purchases and sales; (4) a com- 
plete and accurate record of checks issued; (5) a record of live- 
stock inventories; and (6) monthly reconciliations of his bank 
accounts. 


6. Based on the volume of business reported in his annual re- 
port of livestock transactions during the period of January 1 
1969 through December 31, 1969, respondent was required under 
the Act and the regulations to increase from $22,000 to $40,000 
the amount of bond or bond equivalent maintained by him to se- 
cure the performance of his livestock obligations. Respondent was 
notified of the -required increase in his bond coverage from 
$22,000 to $40,000 by certified letter dated Nov. 27, 1970 that 
was delivered to respondent on November 30, 1970. Notwith- 
standing such notice, respondent has continued to engage in the 
business of a dealer in commerce, without furnishing the addi- 
tional bond coverage required by the Act and the regulations is- 
sued thereunder. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact 3 and 4 
herein, respondent has wilfully violated Section 312(a) of the 
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Act (7 U.S.C. 213(a)), and Section 201.43(b) of the regulations 
(9 CFR 201.43 (b)). 


By reason of the facts set forth in finding of fact 5 herein, 
respondent has wilfully violated Section 401 of the Act, (7 U.S.C. 
221). 


By reason of the facts set forth in finding of fact 6 herein, re- 
spondent has wilfully violated Section 312(a) of the Act (7 
U.S.C. 213(a)), and Sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29, 201.30). 


ORDER 
Respondent shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


2. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


3. Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including a general ledger of 
accounts showing assets, liabilities, and net worth; a cash receipts 
and disbursements journal; a daily record of livestock purchases 
and sales; a complete and accurate record of checks issued; and a 
record of livestock inventories. Respondent shall make monthly 
reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter, until he demonstrates that he is 
no longer insolvent and that he has complied fully with the bond- 
ing requirements of the Act and the regulations. When respon- 
dent demonstrates that he is no longer insolvent and that he has 
complied fully with the bonding requirements of the Act and the 
regulations, a supplemental order will be issued in this proceed- 
ing terminating this suspension after the expiration of the 30 
day period. 
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This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day 
after service upon respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,834) 


In re CLYDE V. QUALLS. P&S Docket No. 4454. Decided April 7, 
1971. 


Shippers proceeds account—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes and failing otherwise to maintain properly his 
account for such proceeds. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 17, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 12, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with the findings of fact and conclu- 
sions, for the purpose of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the cease and desist order consented to by respon- 
dent be issued. Complainant has also recommended that respon- 
dent not be suspended as a registrant under the Act, because 
respondent has demonstrated that the deficit in his custodial ac- 
count for shippers’ proceeds has been eliminated. 
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FINDINGS OF FACT 


1. (a) Clyde V. Qualls, hereinafter referred to as the respon- 
dent, is an individual doing business as Cattleman’s Stockyards, 
with his principal place of business located at Comanche, Okla- 
homa. 


(b) Respondent is, and at times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Cattleman’s Stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from September 30, 1970, to 
November 30, 1970, used funds received from the sale of livestock 
consigned to him for sale at the stockyard on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, and failed to maintain and use properly his custodial 
account for shippers’ proceeds, thereby endangering the prompt 
accounting therefor and payments of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of September 30, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $127,634.57, and a bank overdraft of $18,747.20, 
and had to offset such outstanding checks and bank overdraft, de- 
posits in transit and current proceeds receivable of $91,286.43 
resulting in a deficiency of $55,095.34 in funds available to pay 
shippers’ proceeds. 


(b) As of October 31, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
the amount of $95,901.91, and had to offset such outstanding 
checks, cash in said bank account in the amount of $55,507.30, 
current proceeds receivable in the amount of $1,803.46, resulting 
in a deficiency of $38,591.15 in funds available to pay shippers’ 
proceeds. 


(c) As of November 30, 1970, respondent had outstanding 
checks drawn on his custodial account for shippers’ proceeds in 
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the amount of $76,417.82, and had to offset such outstanding 
checks, cash in said bank account in the amount of $24,508.08, 
resulting in a deficiency of $51,909.74 in funds available to pay 
shippers’ proceeds. 


(d) Such defiiciencies were due, in part, to respondent’s 
withdrawal of funds from the custodial account in excess of the 
lawful marketing charges, as set forth below: 


Amount of Marketing Amount of 
Sale Date Charges Transfer Excess 
10- 7-70 $2,016.13 $2,100.00 $ 83.87 
10-14-70 2,525.65 3,000.00 474.35 
10-21-70 2,756.70 3,500.00 743.30 
11-11-70 2,200.36 5,000.00 2,799.64 
11-18-70 2,442.47 4,500.00 2,057.53 


(e) Such deficiencies were due, in part, to respondent’s fail- 
ure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.40, 201.41, and 
201.42 of the regulations (9 CFR 201.40, 201.41, 201.42). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 
his own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
and making such other use of shippers’ proceeds in his possession 
or control as will endanger or impair the faithful and prompt ac- 
counting therefor and payment of the portions thereof due to the 
person or persons entitled thereto; and 
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(b) Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 13,835) 


In re WALTER LEGG, JR. P&S Docket No. 4460. Decided April 7, 
1971. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 


J. Richard Studenny for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on March 9, 1971, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
has wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). 


On March 29, 1971, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of facts and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act, inasmuch as respondent has complied with the 
bonding requirements of the Act and the regulations. 
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FINDINGS OF FACT 


1. (a) Walter Legg, Jr., hereinafter referred to as the respon- 
dent, is an individual whose address is Post Office Drawer L, 101 
East Eighth Street, Kemp, Texas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of a dealer buying and 
selling livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was termi- 
nated on December 5, 1970. Respondent was notified by certified 
mail on or about November 13, 1970, that if he continued his live- 
stock operations after December 5, 1970, without bond coverage 
as required under the Act and the regulations, he would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent continued to engage in the business 
of a dealer, buying and selling livestock in commerce for his own 
account without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
2138(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and regulations. 


This order shall become effective on the sixth day of service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 13,836) 
In re JOE C. WITT. P&S Docket No. 4384. Decided April 12, 1971. 


Bond—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


J. Richard Studenny for complainant. 
Life, Davis & Life, Oskaloosa, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on October 19, 1970, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201 et seq.). 


On November 2, 1970, respondent filed an answer in which he 
denied all allegations of the complaint and requested the matter 
be set down for oral hearing. On March 10, 1971, a prehearing 
conference was convened by Herbert L. Perlman, Hearing Exam- 
iner, at which time the respondent agreed to an amended answer 
and consent order to be entered into the record. 


At 10:20 AM, March 10, 1971, the proceeding was convened, 
the parties identified, and the answer and consent order read into 
the record as so stipulated to by the respondent. In this answer 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of facts 
and conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Joe C. Witt, hereinafter referred to as the respondent 
is an individual whose address is Hedrick, Iowa. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of a dealer buying and 
selling livestock in commerce; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 
nated on April 16, 1970. Respondent was notified by certified 
mail on or about March 27, 1970, of such termination date and 
was informed that if he continued his livestock operations after 
April 16, 1970, without bond coverage as required under the Act, 
he would be in violation of section 312 of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondent has continued to engage 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respon- 
dent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
he complies fully with the bonding requirement under the Act 
and the regulations. When respondent has complied with such re- 
quirements a supplementary order will be issued in this proceed- 
ing terminating this suspension. 
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Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 13,837) 


In re T. C. MARSHALL and T. A. MARSHALL. P&S Docket No. 
4444, Decided April 13, 1971. 


Insolvency—Suspension of registration—Consent 


Respondents are ordered to maintain records that fully disclose all transac- 
tions involved in their business under the act and are suspended as regis- 
trants under the act until such time as they demonstrate that they are 
no longer insolvent. 


James E. Andrews for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on January 26, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 15, 1971, respondents filed an answer in which they 
admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order with findings of fact and conclusions, for the 
purpose of this proceeding only, based upon the allegations con- 
tained in the Complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) T. C. Marshall and T. A. Marshall, hereinafter referred 
to as the respondents, are partners, doing business as Marshall 
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Cattle Co., with their principal place of business located at Gilmer, 
Texas. 


(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for their own account and buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce and as a market 
agency to buy livestock in commerce. 


2. (a) As of August 7, 1970, respondents had current liabilities 
totaling $419,267.22 and current assets totaling $83,068.19 re- 
sulting in an excess of current liabilities over current assets of 
$336,199.03. 


(b) Respondents’ current liabilities presently exceed their 
current assets. 


3. Respondents, during the period March 3, 1970, to July 15, 
1970, failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions involved in their 
business under the Act in that respondents failed to keep and 
maintain (1) a general ledger of accounts showing assets, liabili- 
ties, income, expenses, and net worth; (2) a cash receipts and 
disbursements journal; (3) a check register recording all checks 
and drafts disbursed; (4) an accurate record of the number and 
weight of livestock bought, sold, or otherwise disposed of each 
business day, and the prices paid or received therefor; and (5) 
a record of periodic reconciliations of their bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents’ financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have violated section 401 of the Act (7 U.S.C. 221). 
Inasmuch as complainant has recommended that the order con- 
sented to by respondent be issued, the order will be issued. 
ORDER 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
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their business under the Act, including among others (1) a gen- 
eral ledger of accounts showing assets, liabilities, income, ex- 
penses, and net worth; (2) a cash receipts and disbursements 
journal; (3) a check register recording all checks and drafts 
disbursed; (4) an accurate record of the number and weight of 
livestock bought, sold, or otherwise disposed of each business day, 
including the names of the markets at which the purchases and 
sales are made and the prices paid or received therefor; and (5) 
a record of monthly reconciliations of their bank account. 


Respondents are suspended as registrants under the Act until 
such time as they demonstrate that they are no longer insolvent. 
When respondents demonstrate that they are no longer insolvent, 
a supplemental order will be issued in this proceeding terminating 
this suspension. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 13,838) 


In re NASHVILLE UNION STOCK YARDS, INC. P&S Docket No. 291. 
Decided April 23, 1971. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including April 30, 1972. 


John Broadley for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued April 18, 1969, (28 A.D. 
443), continuing in effect to and including April 30, 1971, an 
order issued on October 28, 1966, (25 A.D. 1245), authorizing 
assessment of the current temporary schedule of rates and 
charges. 


ST. PAUL UNION STOCKYARDS 509 
Cite as 30 A.D. 509 


By a petition filed on April 9, 1971, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including April 30, 1972. 


Prior to the issuance of the order of October 28, 1966, author- 
izing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Since the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of October 28, 1966, is continued in effect during the life 
of this order. 


The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is 
found for making this order effective in less than 30 days. 


This order shall become effective on April 30, 1971, and remain 
in effect to and including April 30, 1972, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 13,839) 


In re ST. PAUL UNION STOCKYARDS, Division of United Stock- 
yards Corporation. P&S Docket No. 1211. Decided April 23, 
1971. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 
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John Broadley for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued April 28, 1970, (29 A.D. 
460), authorizing assessment of the current temporary schedule 
of rates and charges to and including December 31, 1971, unless 
modified or extended by further order before the latter date. 


On March 5, 1971, a petition was filed on behalf of the respon- 
dent requesting authority to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain respects. 
Notice of the petition and its contents was published in the Fed- 
eral Register on April 3, 1971, [86 F.R. 6445], and although in- 
terested persons were afforded an opportunity to indicate a desire 
to be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including De- 
cember 31, 1971, unless modified or extended by further order 
before that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on March 5, 1971, and to assess 
such current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including December 31, 
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1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 13,840) 


In re INTERSTATE LIVESTOCK COMPANY, INC., and SYLVAN A. 
MANGER. P&S Docket No. 4456. Decided April 26, 1971. 


Insolvency—Suspension cf registrations—Consent 


Respondents are ordered to cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in payment of such livestock. The corporate 
respondent is suspended as a registrant under the act for a period of 
30 days and thereafter until no longer insolvent. The individual respon- 
dent is suspended as a registrant under the act for a period of 30 days. 
In addition, the corporate respondent is ordered to keep records that 
fully disclose all transactions in its business under the act. 


Samuel J. Harris for complainant. 
Bounds, Schoeler & Short, Baltimore, Md., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 19, 1971, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the financial condition of 
respondent Interstate does not meet the requirements of the Act 
(7 U.S.C. 204), and that both respondents violated certain provi- 
sions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 


Respondents have filed answers in which they admit the juris- 
dictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consent to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 
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tions of the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Interstate Livestock Company, Inc., hereinafter refer- 
red to as respondent Interstate, is a corporation with its principal 
place of business located at Route #97, Glenwood, Maryland 
21738. 


(b) Respondent Interstate, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


(c) Respondent Sylvan A. Manger, hereinafter referred to 
as respondent Manger, is an individual whose address is Route 
97, Glenwood, Maryland 21738, at all times material herein was: 
(1) president, manager, and sole owner of respondent Interstate 
and (2) registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce. 


2. Respondent Interstate’s current liabilities exceed its current 
assets. As of June 30, 1970, it had current liabilities totaling 
$73,155.62, and current assets totaling $4,387.44, resulting in an 
excess of current liabilities over current assets of $68,768.18. 


3. Respondent Interstate under the direction, control, and man- 
agement of respondent Manger during the period from March 29, 
1970 to November 3, 1970, in 12 separate transactions as set 
forth in paragraph III of the complaint, purchased livestock in 
commerce for the account of respondent Interstate and failed to 
pay, when due, the full purchase price of such livestock. 


4. As of November 3, 1970, there remained unpaid a total of 
$72,305.88 of the purchase price of the livestock referred to in 
Finding of Fact 3 above. 


5. Respondent Interstate, under the direction, control, and 
management of respondent Manger, and respondent Manger, on 
or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce for the account of respondent In- 
terstate, and in purported payment therefor, issued checks which 
were returned unpaid by the bank upon which they were drawn 
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because respondents did not have sufficient funds on deposit in 
the bank account upon which such checks were drawn. 


Dateof Date of No. Head Amount of 
Purchase Check & Species Purchased From Check 

1970 1970 

4-11 4-15 198 hogs John Snyder $10,284.50 

4-13 4- 248 hogs Childress Livestock 13,578.65 

4-8 4-13 65 hogs Farmers Market & Auction 3,427.55 


6. Respondents, on or about the dates and in the transactions 
set forth in Finding of Fact 5 above, purchased livestock in com- 
merce and failed to pay, when due, the full purchase price of such 
livestock. 


7. Respondent Interstate under the direction, control, and man- 
agement of respondent Manger, in connection with its business 
as a dealer, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
its business as a dealer under the Act, in that it failed to keep 
and maintain: (1) all checks issued for livestock which were re- 
turned by the bank or vendor, and (2) a daily record of the 
number, weight and price paid or received for all livestock bought, 
sold or otherwise disposed of each business day. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent Interstate is insolvent within the 
meaning of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3 through 
7 herein, it is concluded that the respondents have wilfully vio- 
lated sections 312(a) and 401 of the Act (7 U.S.C. 213(a) and 
221) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Interstate, its successor, its officers, directors, 
agents, and employees directly or through any corporate or other 
device, in connection with its operations as a dealer, shall cease 
and desist from: 
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(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


Respondent Interstate shall keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in its business as a dealer subject to the Act including (1) a daily 
record of the number, weight and price paid or received for live- 
stock bought, sold or otherwise disposed of each business day; 
and (2) all checks issued which have been returned. 


Respondent Interstate is suspended as a registrant under the 
Act for a period of 30 days and thereafter until it demonstrates 
that it is no longer insolvent. When respondent Interstate demon- 
strates that it is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating the suspension, after 
the expiration of the 30-day period. 


Respondent Manger shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks. 


Respondent Manger is suspended as a registrant under the 
Act for a period of 30 days. 


This order shall become effective on the sixth day after service 
thereof upon respondents and copies hereof ‘shall be served upon 
the parties. 
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Where respondent accepted truckload of produce purchased from complainant 
and failed to establish that the partnership was not liable therefor, 
respondent’s failure to pay complainant the balance of the purchase 
price is a violation of the act for which reparation is awarded to com- 
plainant against respondent. 
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Complainant pro se. 
Hernandez, Cazorla, Ramirez & Perini, Dallas, Texas, for respondent 
Lopez. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $990 in connection with 
a shipment of peaches and apples in interstate commerce. 


A copy of the report of investigation and a supplemental re- 
port of investigation prepared by the Department were served 
upon each of the parties. A copy of the formal complaint was 
served upon each of the respondent partners, who filed separate 
answers thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Northwood Fruit, Inc., is a corporation whose 
address is 3578 Alpine Avenue N. W., Grand Rapids, Michigan. 


2. Respondent is a partnership composed of Alfonso G. Lopez 
and Overlin R. Esparza, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
Street, Dallas, Texas. At the time of the transaction involved 
herein, respondent was not licensed, but was operating subject 
to license under the act. 


3. On or about October 6, 1969, in the course of interstate com- 
merce, complainant sold to respondent one truckload of apples 
and peaches, consisting of 100 tray cartons, U.S. Fancy Jonathan 
apples, sizes 25/100’s and 75/113’s at $3.95; 100 12/3# USS. 
Fancy Jonathan apples at $3.30; and 450 38# cartons peaches at 
$3.30, for a total invoice price for the truckload of $2,210, de- 
livered to respondent in Dallas, Texas. 
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4. The sale between the parties was negotiated by a broker, 
Wilmoth Brokerage Company, of Dallas, Texas, which issued a 
Standard Memorandum of Sale in connection with the trans- 
action. 


5. On October 8, 1969, complainant shipped the above described 
produce from loading point in the State of Michigan to respon- 
dent in Dallas, Texas. 


6. On arrival respondent accepted the truckload of produce, but 
has since paid to complainant only $1,220 in connection with the 
transaction, leaving a balance due of $990. 


7. The formal complaint was filed on May 25, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold and shipped a truckload of 
apples and peaches to respondent for an invoice price of $2,210, 
delivered, and that although respondent accepted the produce, re- 
spondent has paid to complainant only $1,220 in connection with 
this transaction, leaving a balance due of $990. 


The partners of respondent firm filed separate answers to the 
complaint. The answer of each respondent partner neither admits 
nor denies the material allegations of the complaint claiming lack 
of knowledge, but each partner denies that the partnership owes 
complainant the sum of $990. No supporting papers, exhibits or 
affidavits were filed on behalf of respondent, nor was any ex- 
planation of the transaction offered on respondent’s part or de- 
fense set up to the allegations of the complaint. 


The evidence supports the allegations of the complaint, which 
are reflected in the Findings of Fact. We therefore find that re- 
spondent’s failure to pay to complainant the balance of the pur- 
chase price on the subject load of produce, or $990, is a violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $990, with interest thereon at 
the rate of 8 percent per annum from November 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,842) 


MARKET PRE-PAK, INC. v. ZEPEDA, ESPARZA & LOPEZ COMPANY 
OF DALLAS. PACA Docket No. 2-1859. Decided April 1, 1971. 


Dismissal—Failure to prosecute claim 


Complainant pro se. 
Levin, Weinberg & Levin, Dallas, Texas, for respondent Esparza. 
Hernandez, Cazorla, Ramirez & Perini for respondent Lopez. 
E. A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed on May 20, 1970, in which complain- 
ant seeks reparation of $1,773.75 as the delivered purchase price 
of a truckload of potatoes and onions allegedly sold to and ac- 
cepted by respondent in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon each 
partner in respondent partnership. Respondent partner Alfonzo 
G. Lopez filed an answer on June 25, 1970, denying liability and 
requesting an oral hearing. On July 7, 1970, respondent partner 
Overlin R. Esparza filed an answer also denying liability and re- 
questing an oral hearing. 


An oral hearing was held at Dallas, Texas, on January 29, 1971. 
No appearance was made on complainant’s behalf and no evidence 
was adduced by complainant by deposition or otherwise. Re- 
spondent partner Lopez did not appear at the hearing either in 
person or by counsel. Respondent partner Esparza appeared by 
counsel and testified in person in his behalf. 


FINDINGS OF FACT 


1. Complainant, Market Pre-Pak, Inc., is a corporation whose 
address is 401 North Vickie Drive, Oklahoma City, Oklahoma. 


2. Respondent is a partnership composed of Alfonzo G. Lopez 
and Overlin R. Esparza, doing business as Zepeda, Esparza & 
Lopez Company of Dallas, whose address is 925 South Harwood 
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Street, Dallas, Texas. At the time of the transaction allegedly in- 
volved herein, respondent was licensed under the act. 


3. The formal complaint, involving one truckload of potatoes 
and onions, was filed on May 20, 1970, which was within 9 months 
after the alleged cause of action accrued. 


CONCLUSIONS 


The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, compliance therewith 
by complainant, breach thereof by respondent, and the damages 
sustained. Anonymous Decisions, 10 A.D. 1363; Renfro v. Top- 
litzky, 18 A.D. 67. At the oral hearing of this proceeding in Dallas, 
Texas, on January 29, 1971, no witnesses appeared to testify in 
behalf of complainant and no request was made of the presiding 
officer to submit written evidence in behalf of complainant. Under 
the rules of practice, the only evidence of record consists of the 
report of investigation prepared by the Department and the testi- 
mony of respondent partner Esparza. 


The evidence before us is insufficient to support the allegations 
set forth in the complaint. Accordingly, it is our conclusion the 
complainant has failed to sustain its burden of proving the allega- 
tions of the complaint and, therefore, the complaint should be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,843) 


DINO P. RUGGIERI v. MUSHROOM DISTRIBUTORS. PACA Docket No. 
2-2083. Decided April 2, 1971. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $7,841.60 in connection 
with transactions involving mushrooms shipped in interstate com- 
merce. 


A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, in which he admits owing 
complainant a balance of $7,401.60 in connection with these trans- 
actions, but denies liability to complainant for the full amount 
claimed in the complaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“|. If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order . . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$7,401.60. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 8 
percent per annum from July 1, 1970, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 13,844) 


Pic’N PAc Foops, INC. v. BEN GATZ Co. PACA Docket No. 2-1905. 
Decided April 2, 1971. 


Contract price—No meeting of minds—Reasonable value—Dismissal 


Where there was no meeting of the minds as to price, it is concluded that no 

contract of purchase and sale existed. In the absence of any contract, 
respondent is liable to complainant for the reasonable market value of 
the produce accepted by respondent’s customer, and as complainant 
failed to submit proof that the reasonable value was more than the 
amount paid by respondent, the complaint is dismissed. 
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John R. Catlin, Western Growers Association, Los Angeles, Cal., for com- 
plainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $491.92 in con- 
nection with shipment of a truckload of strawberries in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pic’N Pac Foods, Inc., is a corporation whose 
address is P. O. Box 97, San Martin, California. 


2. Respondent, Ben Gatz Co., is a corporation whose address is 
1451 West Shaw Avenue, Fresno, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On March 28, 1970, in contemplation of shipment in inter- 
state commerce, complainant and respondent entered into oral 
negotiations by telephone for the sale by complainant to respon- 
dent of a truckload of strawberries, consisting of 864 cartons, to 
be shipped by complainant to respondent’s customer, O’Donnell 
Fruit Company, at Pittsburgh, Pennsylvania. 
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4. On March 28, 1970, complainant shipped from Oxnard, 
California, to respondent’s customer, O’Donnell Fruit Company, 
at Pittsburgh, Pennsylvania, 864 cartons of strawberries in a 
truck operated by Irvan Pratt of Oklahoma City, Oklahoma. The 
shipment was accepted upon arrival. 


5. The strawberries were resold by O’Donnell Fruit Company 
at Pittsburgh, Pennsylvania, for proceeds of $2,825.28, which 
amount has been paid to complainant by respondent in connection 
with this transaction. 


6. The formal complaint was filed on July 20, 1970, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The parties are in agreement that in a telephone conversation 
on March 28, 1970, complaniant agreed to sell, and respondent 
agreed to purchase, a truckload of strawberries, to be shipped 
by complainant to respondent’s customer, O’Donnell Fruit Com- 
pany, at Pittsburgh, Pennsylvania. The parties disagree, however, 
as to the price agreed upon on March 28, 1970. Complainant al- 
leges in his complaint that the strawberries were sold to respon- 
dent at an agreed price of $3.65 per carton plus cooling f.o.b. 
Respondent contends in his answer that complainant sold the 
strawberries on the agreed basis of price arrival. 


Since the parties put forth affirmative but conflicting allega- 
tions with respect to the terms of the contract, the burden rests 
upon each to establish his respective allegation by a preponder- 
ance of the evidence. Israel Klein Co. v. S. Otis Sullivan & Com- 
pany, 17 A.D. 500. Upon review of the conflicting allegations and 
evidence in this case, we find that each party has failed to sustain 
that burden. There apparently was no meeting of the minds as to 
price, and we conclude that no contract of purchase and sale ever 
came into existence, for the reason that there was never any clear 
understanding with respect to the terms of the contract. Ryan 
Potato Company v. Frank Kenworthy Company and/or Boler 
Fruit & Vegetable Company, 19 A.D. 853. 


Respondent’s customer, O’Donnell Fruit Company, accepted the 
truckload of strawberries upon arrival at Pittsburgh, Pennsyl- 
vania. The strawberries were resold by respondent’s custome1 
for $2,825.28, which amount has been paid to complainant by re- 
spondent. In the absence of any contract, respondent is liable to 
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complainant for the reasonable market value of the strawberries. 
The burden rests upon complainant to show the reasonable market 
value. Complainant has submitted no proof of such value and thus 
has not sustained the burden resting upon it. Therefore, we are 
unable to say that the reasonable value of the strawberries is 
more than $2,825.28 which has been paid to complainant by re- 
spondent in connection with this transaction. Accordingly, the 
complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,845) 


QUINCY PRODUCE Co., INC. v. DIXIE BROKERAGE Co. PACA Docket 
No. 2-1912. Decided April 2, 1971. 


Adjustments or allowances established—Dismissal 


Where complainant failed to establish that the respondent-broker was not 
authorized to remove the decay and sprouts from a shipment of potatoes 
in order to satisfy respondent’s customers, the complaint is dismissed. 
Respondent’s deductions for expenses in reworking the produce were 
reasonable and within the authorization given by complainant’s sales 
manager. 


Complainant and respondent pro se. 
James E. Horton, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $238.72 in con- 
nection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 
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Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportun- 
ity to submit additional evidence in support of their respective 
positions by means of verified statements. No such evidence was 
submitted. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Quincy Produce Co., Inc., is a corporation 
whose address is P. O. Box 1096, Quincy, Washington. 


2. Respondent is an individual, Edward Milton Hall, doing 
business as Dixie Brokerage Co., whose address is 1037 East 
Parkway South, Memphis, Tennessee. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about September 19, 1969, in the course of interstate 
commerce, complainant sold to four buyers, through respondent 
as broker, one carload of Russet potatoes at an agreed net de- 
livered price of $1,748, shipment to be made from Quincy, Wash- 
ington, for delivery to respondent at Memphis, Tennessee. Re- 
spondent, acting as complainant’s agent, was to deliver the po- 
tatoes to the buyers, and to invoice and collect from the buyers 
for complainant’s account. 


4. On or about September 19, 1969, complainant shipped from 
Quincy, Washington, to respondent at Memphis, Tennessee, the 
potatoes involved herein in car FGEX 39176. The potatoes ar- 
rived at Memphis on or about October 4, 1969. 


5. On October 8, 1969, a restricted Federal inspection was 
made of the approximately 500 cartons of potatoes then remain- 
ing in car FGEX 39176 at Memphis, Tennessee. Following such 
inspection, respondent called complainant’s sales manager, Rex 
Matthews, and informed him of the inspection results. Respon- 
dent told Mr. Matthews that, although the potatoes met contract 
requirements, his customers would not be satisfied with potatoes 
in such condition, and it would be necessary to remove the decay 
and sprouts from the potatoes in order to satisfy his customers. 
Mr. Matthews authorized respondent to satisfy his customers and 
to hold the loss as light as possible. 


6. Respondent has paid to complainant $1,509.28 in connection 
with this transaction. 


‘ 
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7. An informal complaint was filed on April 10, 1970, which 
was within 9 months after the alleged cause of action herein ac- 
crued, 


CONCLUSIONS 


Complainant alleges a sale to respondent of the carload of po- 
tatoes involved herein. The exhibits attached to the complaint 
clearly show respondent acted only as a broker in this transac- 
tion. The sale was made to four buyers, with respondent, acting 
as complainant’s agent, to deliver the potatoes to the buyers, and 
to invoice and collect from the buyers for complainant’s account. 


Complainant contends that although respondent received the 
carload of potatoes, respondent has paid to complainant only 
$1,509.28, leaving a balance due of $238.72. Complainant claims 
that respondent made an unauthorized deduction in the amount 
of $238.72 from the invoice price. Respondent alleges that after 
Federal inspection was made on October 8, 1969, he called com- 
plainant’s sales manager, Rex Matthews, and informed him of 
the inspection results. Respondent contends that he told Mr. 
Matthews that, although the potatoes met contract requirements, 
his customers would not be satisfied with potatoes which had 
decay and sprouts, and it would be necessary to remove the decay 
and sprouts from the potatoes in order to satisfy his customers. 
Respondent claims Mr. Matthews authorized respondent to satisfy 
his customers and to hold the loss as light as possible. 


Respondent, in support of his position, has referred to such an 
agreement with complainant in his answer and in a letter to the 
Department which is part of the report of investigation. Although 
complainant had several opportunities to deny or explain away 
such an agreement as alleged by respondent, complainant did not 
submit any evidence on this issue. Under these circumstances, 
we find that complainant authorized respondent to remove the 
decay and sprouts from the potatoes in order to satisfy respon- 
dent’s customers. 


The net amount due complainant under the parties’ contract 
was $1,748, of which $1,509.28 has been paid to complainant by 
respondent. Respondent deducted labor charges in the amount of 
$175 in removing the decay and sprouts from the potatoes, 
$79.50 for the loss of 17 cartons of potatoes during such process, 
and $14 for the cost of the inspection certificate. We find these 
expenses were reasonable and within the authorization given by 












PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 528 


complainant’s sales manager. Accordingly, the complaint should 
be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,846) 


FRANK GAGLIONE & SON, INC. v. THERON HOOKER COMPANY, 
a/t/a HOOKER-CORRIN SALES. PACA Docket No. 2-1886. De- 
cided April 2, 1971. 


Authority of broker—Breach of grade—Damages 


Where broker interpreted seller’s statement that “the buyer should work it 
out” to mean that the buyer should sell a shipment of apricots (which 
contained excessive decay) on consignment, it is held that such expres- 
sions or similar language such as “do the best you can with it” cannot 
be construed as authorization to handle on consignment. However, 
because of the amount of decay found upon inspection on date of arrival, 
the produce failed to grade U.S. No. 1 as required by the contract, and 
damages are awarded complainant against respondent for the breach 
of contract. 


Saperston, Wiltse, Duke, Day & Wilson, Buffalo, N.Y., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $966.23 in con- 
nection with shipment of a partial truckload of apricots in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 
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Since the amount claimed in the formal complaint does not 
exceed $1,500, the shortened method of procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable 
Pursuant to such procedure, complainant submitted an opening 
statement and respondent submitted an answering statement. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Frank Gaglione & Son, Inc., is a corporation 
whose address is 170 Niagara Frontier Food Terminal, Buffalo, 
New York. 


2. Respondent, Theron Hooker Company, a/t/a Hooker-Corrin 
Sales, is a corporation whose address is P. O. Box 303, Reedley, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On June 12, 1969, in the course of interstate commerce, 
respondent sold to complainant 200 lugs of Pomo apricots, con- 
sisting of 50 lugs, jumbo size, WW Wiest brand, at an agreed 
price of $6 per lug, and 150 lugs, extra large size, at an agreed 
price of $5 per lug, plus 10 cents per lug for cooling charges, or 
a total price of $1,070, f.o.b. Reedley, California, for shipment to 
complainant at Buffalo, New York. The contract between the 
parties also provided that the apricots would be U.S. No. 1 quality 
upon arrival. 


4. The contract between the parties was negotiated by a 
broker, Larry Ober Company, of Delano, California, which issued 
a Brokers Memorandum of Purchase and Sale in connection with 
the transaction. 


5. On June 12, 1969, respondent shipped from Reedley, Cali- 
fornia, to complainant at Buffalo, New York, 200 lugs of Pomo 
apricots in truck ST 59560. 


6. On June 16, 1969, the shipment of apricots arrived at Buff- 
alo, New York. A Federal inspection was made at 12:15 p.m. on 
the same date at complainant’s store. The inspection certificate 
reads, in part, as follows: 


“Mostly firm to firm ripe, many ripe. Ground color mostly 
light green to turning, many orange color. Average 4% 
soft. Decay ranges 2 to 24% average 11%, Brown Rot in all 
stages.” 
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After the results of the inspection were known, complainant in- 
formed the broker by telephone of the inspection results and of 
complainant’s dissatisfaction with the condition of the apricots. 


7. On or about June 16, 1969, the broker, Larry Ober Company, 
authorized complainant to sell the apricots on consignment for 
respondent’s account and to remit the proceeds and an accounting 
to respondent. 


8. On or about June 16, 1969, complainant accepted the apri- 
cots, and sold them for gross proceeds of $359.75. 


9. On July 9, 1969, respondent received from complainant pay- 
ment for the full invoice price of the apricots, or $1,070. 


10. On August 4, 1969, complainant sent to respondent an ac- 
counting and requested that respondent remit to complainant the 
difference between the alleged net resale proceeds of $93.77 and 
the $1,070 which had been paid. Respondent has refused to do so. 


11. The informal complaint was filed on December 15, 1969, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute between the parties that respondent agreed 
to sell, and complainant agreed to purchase, 200 lugs of Pomo 
apricots. Complainant alleges, however, that upon arrival of the 
apricots at Buffalo, New York, on June 16, 1969, the parties 
entered into a subsequent contract under which complainant was 
to handle the apricots on consignment for respondent’s account. 
Complainant contends that after Federal inspection was made at 
destination on June 16, 1969, complainant informed the broker, 
Larry Ober Company, of the results of the inspection and of com- 
plainant’s dissatisfaction with the condition of the apricots. Com- 
plainant alleges that the broker authorized complainant to sell 
the apricots on consignment for respondent’s account and to remit 
an accounting and net resale proceeds to respondent. Complainant 
claims that it followed the broker’s instructions in selling the 
apricots on consignment and in rendering an accounting to re- 
spondent. Complainant further alleges that, in the meantime, and 
in error, it paid respondent the full invoice price of the apricots. 


Respondent alleges that it never authorized complainant, or 
gave instructions to the broker to authorize complainant, to handle 
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the apricots on consignment for respondent’s account. Respon- 
dent admits that on June 16, 1969, it was notified by the broker 
of the inspection results and of the general condition of the 
apricots upon arrival. However, respondent contends that it 
heard nothing further on this transaction from complainant or 
the broker until July 9, 1969, at which time respondent received 
from complainant payment for the full invoice price of the apri- 
cots. Respondent alleges that since it never agreed to an adjust- 
ment of the purchase price and never authorized complainant to 
sell the apricots on consignment for respondent’s account, respon- 
dent is entitled to the full invoice price of $1,070, which complain- 
ant has paid. 


There is no dispute between the parties that the broker gave 
instructions to complainant to sell the apricots on consignment 
and to remit an accounting and the net resale proceeds to respon- 
dent. The parties disagree, however, on whether the broker had 
authority to give such instructions to complainant. Complainant 
contends that the broker was acting as agent for respondent, and 
therefore the instructions given by the broker to complainant are 
binding on respondent as principal in the agency relationship. We 
cannot agree with complainant’s contention. Traditionally, and 
as a practical matter, a broker negotiates a purchase and sale, 
and then his authority, express or implied, is terminated. Any 
further action on the part of the broker must be shown to have 
been expressly or impliedly authorized by one or the other of the 
parties. Gonzales Packing Co. v. Harry H. Price & Son and/or 
Mills Brokerage Co., Inc., 25 A.D. 390, 397. 


The evidence shows that the broker, after being notified by 
complainant of the inspection results and of complainant’s dis- 
satisfaction with. the condition of the apricots, called respondent 
on June 16, 1969, and informed respondent of the inspection re- 
sults. In a letter to the Department dated September 26, 1969, the 
broker states that respondent told the broker that the buyer 
should work it out. The broker interpreted this statement to mean 
that the complainant should sell the apricots on consignment and 
remit an accounting and the net resale proceeds to respondent. 
It has frequently been held in proceedings under the act that ex- 
pressions such as “do the best you can with it’’, or similar lan- 
guage, cannot be construed as authorization to handle a shipment 
on consignment for the account of the shipper. Nick Kalender 
Farm v. Royal Palm Produce, 25 A.D. 1171; Cherokee Packing 
Company v. Dami Brothers, 25 A.D. 384. We find that the expres- 
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sion “the buyer should work it out” falls into this category and 
cannot be construed as authorization to handle the shipment on 
consignment for the account of the shipper. Upon consideration 
of all the evidence submitted by the parties on this issue, we con- 
clude that the broker was never authorized by respondent to 
enter into a consignment arrangement with complainant on re- 
spondent’s behalf. Therefore, we hold that complainant accepted 
the apricots upon arrival and is liable for the full purchase price, 
which it has paid, less any damages shown to have been caused 
by any breach of contract by respondent. The burden of proof is 
upon complainant to show by a preponderance of the evidence 
that respondent breached the contract, and the damages resulting 
therefrom. 


The apricots arrived at Buffalo, New York, on June 16, 1969. 
A Federal inspection was made at complainant’s store at 12:15 
p.m. on the same date. The inspection certificate shows the apri- 
cots had an average of 11 percent decay, which is 11 times the 
amount of decay allowable for U.S. No. 1 apricots under the grade 
standards (7 CFR 51.2925). It is noted that no temperature read- 
ing was taken at complainant’s store. We find, however, due to the 
amount of decay present and the fact that the inspection was made 
on date of arrival, that the apricots involved herein were not 


U.S. No. 1 quality upon arrival as required by the contract. We 
therefore conclude that respondent breached the contract by fail- 
ing to deliver U.S. No. 1 apricots to complainant. 


The measure of damages for breach of warranty is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted. Uniform Commercial Code § 2-714; Traut- 
mann Bros. Co. of Hereford, Texas, Inc. v. Jesse H. Thomas, 16 
A.D. 919. In fixing the value of the goods accepted, the proceeds 
obtained on resale may be taken as reflecting this value, provided 
the resale is prompt and proper. As a means of establishing the 
value of goods meeting contract requirements, and in the absence 
of other evidence (as here), we may accept the total of the f.o.b. 
contract price plus freight to destination. 


Although the resale date of the apricots is unknown, there has 
been no.contention that such resale was unreasonable in light of 
the amount of decay present, or that complainant did not use due 
diligence in reselling the apricots. Accordingly, we accept the re- 
sults of such resale and conclude that the gross proceeds of 
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$359.75 reflect the value of the apricots actually received by com- 
plainant. The f.o.b. contract price ($1,070) plus freight ($220), 
or $1,290, is accepted as being indicative of the value of apricots 
meeting contract requirements. The difference between the value 
of the apricots actually received by complainant ($359.75) and 
the value the apricots would have had if it had met contract re- 
quirements ($1,290) is $930.25, which represents complainant’s 
damages arising from respondent’s breach of contract. 


Since complainant has paid to respondent the full invoice price 
of the apricots, or $1,070, and complainant has sustained dam- 
ages in the amount of $930.25 due to respondent’s breach of con- 
tract, complainant has paid to respondent $930.25 more than re- 
spondent is entitled to receive in connection with this transaction. 
Respondent’s breach of contract is a violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $930.25, with interest thereon 
at the rate of 8 percent per annum from September 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 13,847) 


ANDREW S. CHAUVIN & SONS VEGETABLE Co. v. W. A. SPECTOR, 
Inc. PACA Docket No. 2-1837. Decided April 8, 1971. 


Bona fide dispute—Accord and satisfaction—Dismissal 


Where respondent established that its claim of a dispute between the parties 
was asserted in good faith and that the cashing by complainant of re- 
spondent’s check, marked in full payment, constituted an accord and 
satisfaction, complainant is precluded from recovering the balance 
claimed and the complaint is dismissed. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $677 in connection with 
a transaction in interstate commerce involving a carload of mix- 
ed vegetables. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, complainant submitted 
an opening statement. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Andrew Samuel 
Chauvin, Larry Andrew Chauvin, and Gary Soule Chauvin, doing 
business as Andrew S. Chauvin & Sons Vegetable Co., whose ad- 
dress is 22nd and Highway 83, McAllen, Texas. 


2. Respondent, W. A. Spector, Inc., is a corporation whose ad- 
dress is 257 New York City Terminal Market, Hunt’s Point & 
East Bay Avenues, Bronx, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On February 13, 1970, in the course of interstate commerce, 
complainant sold to respondent one carload of mixed vegetables, 
in the quantities and at the prices set forth below, f.o.b. McAllen, 
Texas: 


No. Unit Price 
Crates Commodity Price Extended 
343 Bunch turnip greens $1.90 $ 651.70 
re = o 98.80 
” turnips 190.00 
” mustard 182.40 
Green cabbage 175.00 
Bunch collards 212.80 
Top ice 85.00 
$1,595.70 
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4. Pursuant to the sale set forth above, complainant, on Feb- 
ruary 13, 1970, shipped from McAllen, Texas, to respondent at 
Hunt’s Point Market, Bronx, New York, in car ART 28408, the 
kinds and quantities of vegetables specified in the contract be- 
tween the parties. The shipment arrived at Hunt’s Point Market 
on February 24, 1970, and was accepted there by respondent. 


5. A Federal inspection, for condition only, was made at 10 
a.m. on February 24 at Hunt’s Point Market of the bunched col- 
lard greens and bunched turnip greens contained in car ART 
28408. The results of that inspection were recorded on inspection 
certificate G-50467 in relevant part as follows: 


“Products inspected ...: Bunched Collard GREENS and 
Bunched TURNIP GREENS... Applicant states 100 
crates Collard Greens, 334 Turnip Greens (crates). 


“Condition of load and containers: Car partly unloaded, ap- 
proximately 9/10 of load remaining. 3 to 6 Rows, 2 to 5 lay- 
ers, lengthwise, crosswise load. 8 to 10 inches of crushed ice 
over top layer. 


“Condition of pack: Each lot: Tight. Good pack ice. 
“Temperature of product: At doors: Top 34°F. Bott. 34°F. 


“Condition: Collard Lot: ...1 to 8% average 4% dam- 
aged by yellowing. No decay. Turnip Lot: . . . none in most 
crates, 36% in some, average 7% damage by wilting. No 
decay. 


“Remarks: Inspection and certificate restricted to product 
and lading to parts of 2 stacks between doors and part of 3 
stacks one end of car in that portion remaining at time of 
inspection.” 


Also included on certificate G-50467, under “Remarks,” was the 
following: 


“Follow up inspection made Feb. 25, 1970 at 2:45 p.m. 7/8 of 
load remaining in car having the same lading, pack and 
temperature as above and having the following condition: 


Collard Lot: ...9to 15% average 12% damage by yellow- 
ing leaves. No decay. Inspection and certificate restricted to 
product and lading to parts of 2 stacks one end of car in that 
portion remaining in load at time of inspection. Labor fur- 
nished to make load accessible.” 
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6. On February 27, 1970, complainant partner Larry Chauvin 
received a telephone call from some member of respondent’s 
firm (apparently Henry Spector, respondent’s Secretary) com- 
plaining about the produce in the car, and saying that some of 
the produce sold from the car by respondent had been returned by 
its customers. The caller then informed complainant’s Chauvin 
that he was going to sell the turnips and collards on consignment. 
Chauvin then told his caller that once respondent opened the car 
and started selling the produce respondent had accepted the 
merchandise and complainant expected payment of the invoice 
price of $1,595.70 in full. 


7. In a letter dated March 23, 1970, addressed to complainant, 
respondent wrote as follows, in relevant part: 


“Enclosed is our return for ART 28408. We had the turnip 
tops and collards which were very poor government in- 
spected. We are enclosing a copy of the government inspec- 
tion report. We had an awful struggle with these two items 
and had to dump more than half of them. 


‘, . . In our payment we are attempting to take part of the 
loss. 


“ 


. . . This car was misplaced by the Missouri Pacific in St. 
Louis [for] two days .. .” 


Enclosed with the letter (above) was a copy of the inspection 
certificate G-50467 and an account sales from respondent, No. 
2067, dated March 28, 1971, showing proceeds from this shipment 
of $918.70. Enclosed also was respondent’s check No. 1014, which 
also was dated March 23, 1970, and was made out to complainant 
in the amount of $918.70. A printed legend appeared on the left 
end of the check which stated, in relevant part: “By endorsement 
this check is accepted in full payment of the following account’. 
Below this printed matter there was written in ink “2067”. 


8. Complainant received the letter and cashed the check. Later, 
on April ‘15, 1970, complainant wrote to respondent requesting 
payment of the difference between the f.o.b. contract price of 
$1,595.70 and the amount of $918.70 paid by respondent in its 
check of March 28, or $677. No further payment, however, has 


been made to complainant by respondent in connection with this 
transaction. 
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9. The formal complaint was filed on August 19, 1970, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 














The terms of the sale involved herein are not in dispute. There 
likewise is no dispute as to respondent’s acceptance of the pro- 
duce which it received from complainant as the result of that 
sale. While respondent has admittedly paid complainant only 
$918.70 of the agreed f.o.b. contract price of $1,595.70, it (re- 
spondent) denies liability to complainant for the balance of $677 
on the ground that the cashing by complainant of respondent’s 
check in an amount less than the purchase price constituted pay- 
ment in full. In other words, respondent is claiming that there 
was an accord and satisfaction as to the unpaid balance. 

















When there is a bona fide dispute between the buyer and seller 
as to the amount due for produce sold, and the buyer sends the 
seller a check for less than the contract price marked “Payment 
in full” or other words clearly indicating that the check is tend- 
ered in full settlement, the acceptance of such check constitutes 
an accord and satisfaction. C. H. Reisner v. Boler Fruit & Vege- 
table Company, 24 A.D. 350. For the dispute to be bona fide, the 
buyer need show only that there is some justification in his con- 
tention and that the dispute does not represent a mere arbitrary 
refusal on his part to pay a just indebtedness. Riverside Farms 
v. Inman, 22 A.D. 696. The burden of proving, by a preponder- 
ance of the evidence, that a good-faith dispute exists rests upon 
respondent as the party raising the affirmative defense of accord 
and satisfaction. 















The basis of the argument between the parties here was the 
condition on arrival of two of the lots of produce involved in the 
transaction. It appears that respondent, in the conversation of 
February 27, was of the opinion that the condition of this portion 
of the load was such that complainant, in all fairness, should let 
respondent handle it on consignment.! Complainant was not 
agreeable to this suggestion, and was critical of the fact that re- 
spondent did not inform it (complainant) of the trouble in the 
load on arrival rather than waiting until three days later. In any 
event, it seems clear from the statements of the parties that at 
1. In its accounting, respondent shows net proceeds in the amount of the respective f.o.b. 


purchase prices for all the lots of vegetables except those two lots covered by the inspection 
of February 24, 1970. 
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the conclusion of the telephone conversation of February 27, 
complainant was firmly of the opinion that it was due the f.o.b 
contract price, and that respondent did not intend to pay more 
than the net proceeds derived from the sale of the two disputed 
lots of produce. 


While it would appear that respondent’s claim against com- 
plainant for the deterioration noted in the load at destination 
might not have been meritorious if pleaded as a breach of the 
warranty of suitable shipping condition (see the Department’s 
regulations, 7 CFR 46.43(i) and (j)), it has been held that a dis- 
pute need not be well-founded if it is made in good faith, based 
on real grounds for dispute. Growers Produce Dispatch v. H. B. 
Frost Co., 20 A.D. 980. Upon a review of the evidence, we con- 
clude that respondent has sustained its burden of proving that 
its claim of a dispute between the parties was asserted in good 
faith and that the cashing by complainant of respondent’s check, 
marked in full payment, therefore constituted an accord and sat- 
isfaction and precludes complainant from recovering the balance 
claimed. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,848) 


MAINE POTATO GROWERS, INC. v. PENNSYLVANIA CO-OPERATIVE 
POTATO GROWERS, INC. PACA Docket No. 2-1724. Decided 
April 9, 1971. 


Seed potatoes—Perishable agricultural commodity—Untimely notice— 
Acceptance 


Where seed potatoes met contract requirements at shipping point, were un- 
loaded, and therefore accepted, by respondent’s consignee, and where 
notice of decay was not given to complainant until approximately 21 
days after date of arrival at contract destination, respondent is liable 
to complainant for the f.o.b. contract price. 


William R. Flora, Presque Isle, Maine, for complainant. 
David Putney, Harrisburg, Pa., for respondent. 
David J. Spader, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 7, 1969, and a 
formal complaint was filed on April 27, 1970. Complainant seeks 
reparation against respondent in the amount of $3,917.96 in con- 
nection with a transaction in interstate commerce involving a 
shipment of seed potatoes. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent. A copy of the re- 
port of investigation was served upon complainant. Respondent 
filed an answer denying liability. 


An oral hearing, requested by respondent, was held at Harris- 
burg, Pennsylvania, on Monday, November 16, 1970. Both parties 
were represented by counsel. Two witnesses testified for com- 
plainant and four witnesses testified for respondent. Complainant 
and respondent both filed briefs. 


FINDINGS OF FACT 


1. Complainant, Maine Potato Growers, Inc., is a corporation 
whose address is P. O. Box 271, Presque Isle, Maine. 


2. Respondent, Pennsylvania Co-operative Potato Growers, Inc., 
is a corporation whose address is 670 Division Street, Harris- 
burg, Pennsylvania. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On or about February 20, 1969, in the course of interstate 
commerce, complainant, acting through Philip A. Christie, the 
Sales Manager of its Seed Potato Department, sold to respondent, 
through its General Manager, Myr! L. Ream, 500 100-pound bags 
of certified new branded Maine Kennebec potatoes, size B, at an 
agreed price of $4.00 per bag, f.o.b. Fort Kent, Maine; and 300 
100-pound bags of certified new branded Maine Katahdin pota- 
toes, size B, at an agreed price of $3.75 per bag, f.o.b. Fort Kent, 
Maine. As a part of the sales contract, it was agreed that the 
grade of the two lots of tubers were guaranteed to destination 
by complainant-seller; that the Presque Isle, Maine, rate of 
freight would apply to the shipment; and that the time of ship- 
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ment was to be at the buyer’s (respondent’s) option during the 
month of April 1969. 


4. Complainant, under date of February 20, 1969, prepared a 
Standard Confirmation of Sale reflecting the contract provisions 
set forth above and transmitted a copy thereof to respondent. The 
confirmation was received by respondent, which made no objection 
to its contents. 


5. On April 7, 1969, pursuant to instructions received from re- 
spondent, complainant loaded 800 100-pound bags of potatoes of 
the varieties specified in the contract into car BAR 2348 at Fort 
Kent, Maine, and billed them out to respondent at Elton, Pennsy]l- 
vania. 


6. Car BAR 2348 arrived at contract destination on April 15, 
1969, with respondent, on the same day, notifying its consignee, 
Wayne Fisher, of this fact. Fisher, using an open truck, unloaded 
the potatoes from car BAR 2348 on April 16 and 17, placing them 
in his potato storage house in Elton. 


7. On April 24, respondent’s General Manager, Myrl Ream, 
and respondent’s area representative, Joseph Fisher (Wayne 
Fisher’s father), visited the potato storage house of Wayne 
Fisher, and at that time both looked at some of the sacks of pota- 
toes from the shipment involved herein. In the course of this 
examination, in which none of the potatoes were emptied onto the 
floor but were observed from the open end of the bags, deteriora- 
tion in the nature of wet decay amounting to an estimated 8-10% 
of the potatoes examined was detected. This information was not 
relayed to Wayne Fisher by either Myrl Ream or Joseph Fisher, 
nor was any action taken by respondent in regard to the decay 
noted in these potatoes by its employees. 


8. On or about May 4, 1969, Wayne Fisher decided to plant 
some of the potatoes from this load. Noting the presence of con- 
siderable decay, he attempted, with the help of Joseph Fisher, to 
sort the rotten potatoes from those not affected, but was not 
successful due to the extent of the decay. Joseph and Wayne Fish- 
er then decided Federal inspection of the lot should be obtained, 
and Joseph Fisher subsequently made application for same. 


9. On May 6, 1969, at 11:20 a.m., a Federal inspection, for 
condition only, was made of the potatoes involved herein. In 
making the inspection covering the entire load of 800 bags, the 
potatoes were identified in three lots, as follows: Kennebecs, 





MAINE POTATO v. PENN. CO-OP. POTATO 
Cite as 30 A.D. 538 


Bouchard lot: 320 bags; Kennebecs, Pelletier lot: 180 bags; and 
Katahdins, Pelletier lot: 300 bags. The results of the inspection, 
in relevant part, are as follows: 


“Products inspected & distinguishing marks: Round White 
POTATOES in burlap bags... Tagged (yellow tags) 
‘Kennebec, Gilman Bouchard . . .’ or ‘Kennebec, Ludger A. 
Pelletier .. .’ or ‘Katahdin, TLadber A. Pelletier... . 
Tags also printed ‘Maine Certified Seed Potatoes, Maine 
Size B Grade, 114 to 2”, U.S. No. 1 except for Sunburn’ 
Many bags in Kennebec (Bouchard) lot, and some bags in 
other two lots wet spotted, due to soft rot. 


“Temperature of product: 49 to 53°F. in various bags. 


“Condition: Kennebec, Bouchard lot: . . . From 48 to 88% 
average 62% soft rot (See Remarks). Kennebec, Pelletier 
lot: ... From 8 to 24%, average 14% soft rot. Katahdin, 
Pelletier lot: . . . From 10 to 24%, average 17% soft rot. 
In each lot soft rot in generally wet type Fusarium Tuber 
Rot, all stages. 


“Remarks: Applicant has approximately 25 bags dumped 
out into a truck bed, showing from 30 to 70%, average 45% 
soft rot; wet type Fusarium Tuber Rot, all stages; and he 
states these were Kennebec Bouchard lot, which were re- 
graded and a large amount of advanced soft rot had been 
removed .. .” 


10. Respondent, upon receiving the results of the inspection 
set forth above, relayed them to complainant. Subsequently, dur- 
ing the middle or latter part of May 1971, the potatoes were 
dumped by respondent. 


11. The total of the f.o.b. prices of the potatoes involved herein 
is $3,917.96, no part of which has been paid to complainant by 
respondent. 


12. An informal complaint was filed on November 7, 1969, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent in its answer alleges that seed potatoes are not a 
perishable agricultural commodity within the meaning of the act, 
and contends—in substance—that the Secretary is therefore with- 
out jurisdiction in this proceeding. 
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In an early case arising under the act (M. W. Frissell & Co. v. 
E. P. Goodman, 1 A.D. 86 (1942)), this same argument was ad- 
vanced by the respondent-buyer in connection with a shipment of 
certified seed potatoes. It was there decided that certified seed 
potatoes were a perishable agricultural commodity.! This case 
has not been overruled by any subsequent decision of the Secre- 
tary, and upon a review of the record in this case, we do not find 
grounds for overruling it here. We conclude, therefore, that re- 
spondent’s position in this respect is without merit. 


Respondent denies that the potatoes involved herein were ac- 
cepted by it at contract destination. However, the uncontroverted 
evidence establishes that upon arrival of the car at Elton, Pennsyl- 
vania, on April 15, 1969, respondent’s consignee, Wayne Fisher, 
unloaded the 800 bags of potatoes and hauled them to the storage 
house on his farm. In this connection, it is to be noted that the 
regulations provide that “acceptance” includes any action by a 
purchaser which is inconsistent with rejection (7 CFR 46.2(dd)), 
while the unloading of a car has been held to be an exercise of 
dominion and control over the shipment constituting an affirma- 
tive act of acceptance by the receiver.? See Irving Goldberg and 
Sons v. Charles P. Sweeney Co., Inc., 18 A.D. 719; Julius Peller 
v. Bonnie Bee Super Food Mart, Inc., 16 A.D. 1018. Accordingly, 
and under the circumstances of this case, we conclude that re- 
spondent accepted the potatoes. 


By virtue of its acceptance, respondent is liable to complainant 
for the f.o.b. contract price of these potatoes, less provable dam- 
ages sustained by respondent as the result of any breach of war- 
ranty by complainant. B. G. Anderson Co., Inc. v. Comunale, 25 
A.D. 128. The burden of proving both breach and damages, by a 
preponderance of the evidence, rests upon respondent. 


As to the warranties involved in the sale, the first to be con- 
sidered is the express warranty that the potatoes sold by com- 
plainant would be Certified Maine seed potatoes, size B, of the 
Kennebec and Katahdin varieties, with grade “guaranteed to des- 
tination”. As to the meaning of this warranty, the Maine Depart- 
ment of Agriculture, on page 3 in its pamphlet “Maine Seed Pota- 
toes—Certified 1970,” states that “Maine Certified Seed Potatoes, 


1. In accord, United States of American v. Morris Solomon, 3 F.R.D. 411 (E.D. Ill. 1944), 
also reported in 7 A.D. 247. 

2. While it is true that the unloading in this case was not done by respondent, it was 
done by a consignee designated and authorized by respondent to so act. Accordingly, the 
consignee’s actions must be viewed—in effect—as the actions of respondent. 
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Maine Size B Grade, shall meet the requirements of the U.S. No. 1 
grade, except for size and that the potato shall be free from 
serious damage * caused by sunburn. The diameter of each potato 
shall be not less than 114 inches nor more than 2 inches. The 
usual tolerances for size and U.S. No. 1 grade shall apply. (Green 
tag used on this grade).” 


The pamphlet further states that “When packed for shipment 
Maine Foundation Seed must meet one of the above described 
grades. If grade ... 2... is used, the bag will carry the regu- 
lar green tag ... It is also permissible to pack grade 2... 
not using the sunburn exemption thus making [it] U.S. No. 1 
grade. If this is done, these may also carry the gold foundation 
tag.” 


In addition to the above, there is also set forth in the pamphlet 
standards for field inspection for certified seed,t which list the 
permissible tolerances for given diseases which may be present 
in the crop during the first and second visits of the inspector to 
the fields during the growing season. These tolerances are as 
follows: 


First Inspection Second Inspection 

Leaf Roll 2% 1% 
Mosiac 3% 2% 
Spindle Tuber 2% 2% 
Total Virus 5% 3% 
Wilt 2% 1% 
Total above Diseases 6% 4% 
Varietal Mixture 1% 25% 
Bacterial Ring Rot No tolerance 


It is to be noted from the foregoing that Fusarium Rot is not 
among the diseases covered by the certification. 


All the potatoes involved herein were inspected and certified at 
shipping point as being Maine Certified Seed Potatoes, Size B, of 
either the Kennebec or Katahdin variety, and were then tagged 
with a gold (or yellow) tag to indicate this fact. This is convinc- 
ing evidence that the potatoes met contract requirements at ship- 
ping point. Cf. Wm. Koenig & Sons v. Rolf Irwin Produce, 19 
A.D. 1311. Respondent had no inspection made at contract desti- 
nation, but respondent’s consignee, Wayne Fisher, stated at the 


8. Serious damage, as the term is here used, is defined in the pamphlet to mean “that 
more than 1/3 of the surface of the tuber is affected by sunburn.” 

4. A copy of the pamphlet to which we are referring was introduced in evidence at the 
hearing by complainant. 
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hearing that the potatoes “looked pretty good” when he unloaded 
them from the car on or about April 16 and 17, and that at that 
time he didn’t “think the [Federal] inspector would have turned 
these potatoes down .. .” 


It does not appear, however, that respondent is relying upon 
a breach of the express warranty by complainant, so much as 
claiming that the potatoes were unfit for the special purpose for 
which they were purchased from complainant, to wit: as seed 
potatoes for planting. It is apparently respondent’s contention 
that these seed potatoes, upon receipt at contract destination in 
Elton, Pennsylvania, were handled and stored in the same manner 
and under conditions similar to those generally prevailing in this 
area of Pennsylvania. Respondent’s contention in this respect was 
corroborated by the testimony of witnesses at the hearing. In 
addition to this evidence, expert testimony was also given at the 
hearing relative to the nature and development of Fusarium Rot 
in potatoes. 


Assuming, without deciding, that the implied warranty of suit- 
ability for a particular purpose was applicable and was breached 
here by complainant, as claimed by respondent, notice must be 
taken of section 2-607(3) (a) of the Uniform Commercial Code, 
which provides that: 


“Where a tender has been accepted 


“(a) the buyer must within a reasonable time after he dis- 
covers or should have discovered any breach notify the seller 
of breach or be barred from any remedy .. .” 


Section 1-203 of the Code provides: 


“(1) Whenever this Act requires any action to be taken 
within a reasonable time, any time which is not manifestly 
unreasonable may be fixed by agreement. 


“(2) What is a reasonable time for taking any action de- 
pends on the nature, purpose and circumstances of such ac- 
tion. 


“(3) ats 


In the instant case, no time was fixed by the parties for the 
giving of notice relative to a breach of warranty by complainant. 
See Q. Vandenberg & Sons, N. V. v. Siter, 204 A. 2d 494, 204 Pa. 
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Super. 392 (1964). Accordingly, what would be considered a rea- 
sonable time for the giving by respondent of notice of breach of 
warranty to complainant would be governed by the circumstances 
in this case. Under these circumstances, it must be noted that the 
evidence clearly establishes that two of respondent’s employees, 
Myr! Ream and Joseph Fisher, examined some of these potatoes 
in Wayne Fisher’s potato house on April 24 and found decay 
present amounting to an estimated 8-10%. Neither of these em 
ployees took any subsequent action—it appears they neither noti- 
fied respondent nor respondent’s consignee, Wayne Fisher, of 
their findings. However, the knowledge of these employees must 
be imputed to respondent, since the knowledge of an agent is 
held to be also the knowledge of his principal. Hartman Ranch 
Co. v. Winship Frozen Foods, Inc. and/or Forest-Grinnell Co., 18 
A.D. 1055. Under the circumstances here, the knowledge that con- 
siderable decay had been observed in a portion of the potatoes 
should have alerted respondent and its agents to the possibility 
of a breach of warranty as to the potatoes. Respondent, however, 
took no action whatsoever to discover or ascertain the presence of 
a breach until May 4 or 5, and then only after Wayne Fisher had 
reported that the potatoes were too rotten to plant. Even then, no 
notice of any kind was given to complainant until after May 6. 


Considering that the first indication of decay in the potatoes came 
to the attention of respondent’s agents on April 24, the notice 
to complainant on or after May 6 was given at least 12 days later. 
This, in our opinion, was not a reasonable time after the breach 
was discovered, or should have been discovered, by respondent. 
Accordingly, we conclude that respondent is barred from any 
remedy in the case. 


Respondent’s failure to pay to complainant the f.o.b. contract 
price of $3,917.96 for the potatoes involved herein is in violation 
of section 2 of the act, for which reparation should be awarded 
to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,917.96, with interest there- 
on at the rate of 8 percent per annum from May 1, 1969, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,849) 


DICK MONROE COMPANY v. FRED KARAM & SONS. PACA Docket 
No. 2-1712. Decided April 14, 1971. 


New contract—Protection agreement—Dismissal 


Where respondent established that a new agreement was entered into wherein 
complainant was to protect respondent against any loss incurred be- 
cause of the condition of a vanload of tomatoes purchased by respon- 
dent, and where respondent has paid to complainant the reasonable 
value of the salable tomatoes and has accounted for all the remaining 
lugs, the complaint is dismissed. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 


tion award against respondent in the amount of $5,351.75 in con- 
nection with shipment of a vanload of tomatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Although the amount claimed in the formal complaint exceeds 
$1,500, oral hearing was waived by the parties. Accordingly, the 
shortened method of procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Pursuant to such 
procedure, complainant filed an opening statement and respon- 
dent filed an answering statement. Neither party submitted a 
brief. 


FINDINGS OF FACT 


1. Complainant, Dick Monroe Company, is a corporation whose 
address is 1616 West Shaw Avenue, Fresno, California. 
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2. Respondent is a partnership composed of Herbert Karam and 
Fred Karam, doing business as Fred Karam & Sons, whose ad- 
dress is 18 Lackawanna Avenue, Scranton, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


38. On or about October 20, 1969, in the course of interstate 
commerce, complainant sold to respondent one piggyback vanload 
of tomatoes, consisting of 1,549 lugs of California vine ripe to- 
matoes, 5x6 size or larger, at an agreed price of $4.00 per lug, 
plus 75 cents per lug for freight, and $17.50 for a Ryan recorder, 
or a total price of $7,375.25, f.o.b. California shipping point, for 
shipment to respondent at Scranton, Pennsylvania. The parties 
had agreed that complainant pay freight charges and add this 
cost to the invoice price. 


4. On October 16, 1969, complainant shipped from Oceanside, 
California, to respondent at Scranton, Pennsylvania, 1,549 lugs 
of California vine ripe tomatoes in van PFT 110571. 


5. On October 23, 1969, van PFT 110571 arrived at Scranton, 
Pennsylvania. On the same day, after inspecting the tomatoes in 
the rear of the van, respondent called complainant and informed 


complainant’s Dick Monroe that respondent was not satisfied 
with the tomatoes because the tomatoes were green, of a poor 
grade, and, in respondent’s opinion, would rot before they would 
ripen. Mr. Monroe assured respondent that the tomatoes in the 
forward part of the van were of better quality than those in the 
rear and that complainant would protect respondent against any 
loss suffered due to the condition of the tomatoes. Under such new 
agreement with complainant, respondent unloaded the truck on 
October 23, 1969, and accepted the tomatoes. 


6. On Monday, October 27, 1969, respondent informed com- 
plainant’s Dick Monroe that the tomatoes were being rejected by 
respondent’s customers on account of the tomatoes being too green 
and showing decay. Respondent ordered a Federal inspection of 
the tomatoes the same day. 


7. On October 29, 1969, at 8:30 a.m., a Federal condition in- 
spection was made at Scranton, Pennsylvania. The inspection 
certificate, which covers 900 lugs, reads, in part, as follows: 


“Temperature of product: 53° 
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“Condition: Average approximately 25% turning and pink 
and 45% light red and red. Decay ranges from 22 to 44%, 
average 31% generally Anthracnose Rot, few Gray Mold 
Rot.” 


8. On October 31, 1969, at 10:15 a.m., a second Federal condi- 
tion inspection was made at Scranton, Pennsylvania. The inspec- 
tion certificate, which covers 550 lugs, reads, in part, as follows: 


“Temperature of product: 53° 


“Condition: Average approximately 20% turning and pink 
and 25% light red and red. Decay ranges from 44 to 72%, 
average 53% generally Anthracnose Rot, few Gray Mold 
Rot and Rhizopus Rot, in all stages. Range from 4 to 16%, 
average 11% damage by numerous sunken discolored areas, 
occurring over shoulders.” 


9. On November 3, 1969, respondent obtained a Federal dump- 
ing certificate covering 375 lugs of the tomatoes involved herein. 


10. Respondent resold 477 lugs of the tomatoes involved herein, 
and has paid to complainant $2,023.50 in connection with such re- 
sale. 


11. The formal complaint was filed on March 31, 1970, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant alleges that it shipped 1,549 lugs of California 
vine ripe tomatoes to respondent in accordance with the parties’ 
contract, and that although respondent accepted the tomatoes, 
respondent has paid to complainant only $2,023.50 in connection 
with this transaction, leaving a balance due of $5,351.75. Com- 
plainant contends no protest was made by respondent upon ar- 
rival of the van at Scranton, Pennsylvania. Respondent alleges 
that upon arrival of the van on October 23, 1969, respondent in- 
spected the tomatoes at the rear of the van and immediately 
called complainant and informed complainant’s Dick Monroe that 
respondent was not satisfied with the tomatoes because respon- 
dent believed the tomatoes would rot before they would ripen. 
Respondent alleges that Mr. Monroe assured respondent that the 
tomatoes in the forward part of the van were of better quality 
than those in the rear of the van, and that complainant would 
protect respondent against any loss suffered due to the condition 
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of the tomatoes. Respondent claims that under such new protec- 
tion agreement, respondent unloaded the truck and accepted the 
tomatoes. 


We believe that the evidence submitted by the parties supports 
respondent’s contentions. Under such circumstances, we find that 
respondent accepted the tomatoes under a new agreement wherein 
complainant was to protect respondent against any loss suffered 
due to the condition of the tomatoes. 


Complainant shipped to respondent 1,549 lugs of tomatoes. 
Federal inspection of the tomatoes in question was made on 
October 29 and October 31, 1969, at Scranton, Pennsylvania. 
These inspections show an average of 31 percent decay and 53 
percent decay, respectively, mostly anthracnose rot. Respondent 
resold 477 lugs of the tomatoes for net proceeds of $2,023.50, 
which amount has been paid to complainant. Such resale appears 
to have been prompt and proper. On November 3, 1969, respon- 
dent obtained a Federal dumping certificate covering 375 lugs of 
the tomatoes having no commercial value. Respondent alleges 
that the balance of the shipment, 697 lugs of tomatoes, were lost 
in repacking in order to salvage the 477 lugs which respondent 
resold. Respondent contends that since the tomatoes were in poor 
condition, as evidenced by the inspection certificates, the toma- 
toes had to be repacked several times, and that the pack-out was 
only 30 percent. We find that a 30 percent pack-out of tomatoes 
in such condition is not unreasonable. Since respondent has paid 
to complainant the reasonable value of the salable tomatoes and 
has accounted for all of the remaining lugs of tomatoes involved 
herein, respondent has not violated the parties’ agreement. Ac- 
cordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,850) 


RITTER-ROBINSON COMPANY, INC. v. S & S PRODUCE COMPANY. 
PACA Docket No. 2-1629. Decided April 14, 1971. 
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Jurisdiction—Timely informal complaint—F.o.b.— 
Delay in transit—Rejection 


Where a timely informal complaint was filed within the statutory period, the 
Secretary has jurisdiction. Where respondent rejected shipment of 
lettuce that was delayed in transit, the suitable shipping condition 
warranty is not applicable and complainant is entitled to damages as a 
result of respondent’s rejection of the produce without reasonable cause. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Leatherwood, Walker, Todd & Mann, Greenville, S.C., for respondent. 
Ted L. Elders, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on February 18, 1970. Complainant 
seeks reparation in the amount of $2,717.90 in connection with a 
transaction involving the sale and shipment of a carload of lettuce 
in interstate commerce. 


A copy of the formal complaint was served upon respondent on 


March 2, 1970. Respondent filed an answer on March 30, 1970, 
denying liability and requesting an oral hearing. 


The oral hearing was held August 6, 1970, at Greenville, South 
Carolina. Complainant was represented by an authorized repre- 
sentative and the president of the corporation, Ken Ritter, testi- 
fied on its behalf. Respondent was represented by counsel. No 
one testified on behalf of respondent, and he relied on oral argu- 
ment allowed by the presiding officer after offering, with no ob- 
jection, one exhibit into evidence. Complainant filed a brief. Re- 
spondent filed proposed Findings of Fact, Conclusions of Law, 
and Order. 


FINDINGS OF FACT 


1. Complainant, Ritter-Robinson Company, Inc., is a corpora- 
tion whose address is P. O. Box 809, Blythe, California. 


2. Respondent is an individual, William Henry Sutherland, do- 
ing business as S & S Produce Company, whose address is Farm- 
ers Market, Greenville, South Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. On or about December 7, 1968, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U.S. No. 1 lettuce at the agreed price of $2.50 a car 
ton, f.o.b. Blythe, California, plus cooling, for a total invoice 
price of $2,894.08. 


4. Complainant shipped 1,064 cartons of lettuce on December 7, 
1968, in car SFRC 1349 from shipping point in the State of Cal- 
ifornia to respondent at Greenville, South Carolina. The lettuce 
was inspected prior to shipment and the inspection report reads, 
in part, as follows: 


Decay—none 
Grade—U. 8. No. 1 
90% hard and firm 
Average 37% hard, 53% firm, 10% fairly firm. 
Defects average within tolerance. 


5. Respondent was advised by Santa Fe Railroad telegrams 
dated December 10, 11, and 12, 1968, that car SFRC 1349 was in- 
volved in a derailment at Gonzales, New Mexico, and had been 
set out at Belen, New Mexico, for repairs. 


6. Respondent was advised by a telegram dated December 16, 


1968, that car SFRC 1349 had been set out again at Kansas City 
on December 13, and that repairs had been completed and car had 
been delivered to connecting carrier on December 14. 


7. The carload of lettuce arrived at Greenville, South Carolina, 
on December 17, 1968, and received an official inspection begin- 
ning at 6:15 p.m. The report of such inspection disclosed, in part, 
the following: 


Temperature of product: At doorway Top 40 degrees F.; 
Bottom 43 degrees F.; 6th stack 
from doorway in B end 4th layer 
55 degrees F.; in “A” end 4th 
stack from doorway 5th layer 58 
degrees F. 


Condition: Heads or portions of heads not af- 
fected by condition defects are 
fresh and crisp. Wrapper leaves: 
Less than 1% affecting 1 to 2 
Wrapper leaves. Head leaves: 
Average 4% damage by redish 
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(sic) brown to brown discolora- 
tion affecting 1 to 4 head leaves. 
From 1 to 7 heads per carton 
averaging 20% damage by pink 
rib. Average 1% decay. 


Meets quality requirements, but 
fails to grade U. S. No. 1 32% 
hard, 48% firm account of condi- 
tion: Now shows approximately 
70% U. S. No. 1 quality 32% 
hard, 48% firm. 


8. Respondent, by telegram on the evening of December 17, 
advised complainant that he was refusing the carload of lettuce 
on account of pulp temperature and condition of the lettuce. 


9. Complainant, by telegram dated December 18, 1968, advised 
that the carload of lettuce was being diverted and would be han- 
dled for respondent’s account. Also, complainant stated that it 
expected remittance in full from respondent. 


10. The carload of lettuce was disposed of in Columbia, South 
Carolina, for net proceeds in the amount of $176.18, which was 


paid to complainant, leaving a balance of $2,717.90. No further 
payments have been made to complainant in connection with the 
carload of lettuce. 


11. An informal complaint was filed on June 4, 1969, which 
was within 9 months after the accrual of the cause of action here- 
in. 


CONCLUSIONS 


The complainant alleges that it sold and shipped a carload of 
lettuce to the respondent f.o.b., Blythe, California, that respon- 
dent rejected the lettuce without reasonable cause in violation 
of Section 2 of the Perishable Agricultural Commodities Act, 
1930, and that, consequently, respondent is liable to the complain- 
ant in the sum of $2,717.90. 


Respondent does not deny the existence of the contract nor the 
fact that he rejected the lettuce. However, he asserts that he had 
reasonable cause to reject this lettuce, since the lettuce had latent 
defects, reddish brown to brown discoloration and pink rib. How- 
ever, prior to considering this defense, it is necessary to consider 
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another defense raised by the respondent concerning jurisdiction 
of the Department. 


Respondent contends that the Department lacks jurisdiction to 
make an adjudication in this action because complainant did not 
file a timely complaint. Respondent asserts that, although com- 
plainant attempted to file an informal complaint within the nine- 
month statutory period, the informal complaint was defective be- 
cause, in the respondent’s opinion, the complainant’s complaint 
did not meet the requirements set out in the rules of practice 
under the Perishable Agricultural Commodities Act, 1930, at 7 
C.F.R., Section 47.3. Consequently, the respondent argues that, 
because the complaint was defective and did not qualify as a com- 
plaint and the formal complaint was not filed until February 18, 
1970, after the statutory period, there is no timely filed complaint 
and the action should be dismissed. 


The respondent’s contention is without merit. The report of in- 
vestigation contains a copy of a letter dated June 3, 1969, to Fruit 
and Vegetable Division, U. S. D. A., from H. P. Parker and Son 
on behalf of complainant. The first sentence points out that it is 
the intent of the writer and his principal, the complainant, that 
the letter is to serve as an informal complaint. The letter then 


explains the transaction and alleges an unlawful rejection under 
the terms of sale. This letter constituted an informal complaint 
within the meaning of the act and the regulations. 


We now consider the question of whether the respondent’s re- 
jection of the lettuce was with reasonable cause. The oral contract 
between the parties called for the sale of a carload of U.S. No. 1 
lettuce, f.o.b., Blythe, California. The lettuce was officially inspect- 
ed at shipping point on December 7, 1968, and was certified to be 
U.S. No. 1 grade. 


In this f.o.b. sale, there was a warranty that the lettuce was in 
suitable shipping condition, that is, in a condition which, if the 
shipment was handled under normal transportation service and 
conditions, would assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties (7 
C.F.R. 46.24[i], [j]). An inspection of the lettuce on arrival 
showed it was then abnormally deteriorated. However, the evi- 
dence also shows the shipment was not handled under normal 
transportation service and conditions. 
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Respondent argues that the principal defects, marginal brown- 
ing and pink rib, were latent defects which would have caused 
abnormal deterioration even if there had not been a delay in tran- 
sit. In this connection, respondent offered in evidence certain 
pages from Agriculture Handbook No. 155. 





It is apparent from a review of Handbook No. 155 that the 
cause of marginal browning and pink rib is not definitely known. 
However, the handbook points out that marginal browning and 
pink rib may develop in transit and storage, and indicates that 
these defects are aggravated by higher than normal temperatures. 


The arrival inspection report indicates the temperature of the 
lettuce ranged from 40 to 58 degrees F. at that time. 


Because of abnormal transportation service and conditions, the 
warranty of suitable shipping condition is not applicable in this 
case. In this f.o.b. transaction, the buyer assumed all risk of 
damage and delay in transit not caused by the seller. Since we 
have evidence to the effect the lettuce met contract specifications 
at the time of shipment and since complainant cannot be charged 
with the delay in transit or the abnormal deterioration on arrival, 
respondent’s rejection of the shipment was without reasonable 
cause and was in violation of section 2 of the act. 





The respondent further asserts that, even if the rejection was 
without reasonable cause, the complainant failed to minimize his 
loss since it received only $176.18 in net proceeds from the sale 
of the lettuce after rejection. No other evidence was presented 
to support this contention. Respondent has failed to prove that 
complainant failed to minimize his loss. 


Respondent’s final argument is that complainant is attempting 
a double recovery, based on the fact complainant has filed a claim 
with the Santa Fe Railroad, in addition to the complaint in this 
case. 


We agree that complainant is not entitled to a double recovery 
but, based on the above, it is entitled to recovery from respondent 
the damages it has suffered because of the rejection without 
reasonable cause. Should the railroad make restitution, respon- 
dent would be entitled to that payment. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,717.90, with interest there- 
on at the rate of 8 percent per annum from January 1, 1969. 
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Copies hereof shall be served upon the parties. 


(No. 13,851) 


THE GARIN COMPANY v. WHOLESALE PRODUCE SUPPLY, INC. PACA 
Docket No. 2-1878. Decided April 21, 1971. 


Sale established—Breach of weight—Damages 


In a sale of a truckload of lettuce to respondent, rather than a consignment 
as alleged by respondent, where complainant breached the weight speci- 
fications, damages are awarded respondent against complainant for the 
breach of contract. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Meier, Kennedy & Quinn, St. Paul, Minn., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $595.75 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included a 
counterclaim for $709.20 for loss of profits in connection with 
the transaction. Complainant filed a reply to the counterclaim 
denying any liability to respondent. 


Since the amount of damages claimed in either the complaint 
or counterclaim does not exceed $1,500, the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to this procedure, the complainant and 
respondent were given an opportunity to file further evidence 
but neither did so. Neither party filed a brief. 
































PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 30 A.D. 555 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
address is P. O. Drawer 1731, Salinas, California. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent, Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about February 4, 1970, in the course of interstate 
commerce, complainant contracted to sell to respondent one truck- 
load consisting of 753 cartons of U.S. No. 1 lettuce, weight 47 
pounds per carton, at $1.50 per carton plus, $.25 per carton for 
cooling, f.o.b. loading point in California. 





4. On or about February 4, 1970, complainant shipped from 
loading point in California, to respondent in Minneapolis, Minne- 
sota, a truckload consisting of 753 cartons of lettuce. The truck- 
load of lettuce arrived at respondent’s place of business on or 
about February 7, 1970, and was federally inspected at 10:30 a.m., 
February 7, 1970. The inspection showed that the lettuce met 
good delivery standards for U.S. No. 1 lettuce on arrival, but 
weighed from 3814 to 4615 pounds, average 4234, pounds per 
carton. 





5. Respondent sold 558 cartons of the lettuce. A dump certifi- 
cate was issued on February 27, 1970, covering the remaining 
195 cartons. Respondent has paid complainant $722 on this trans- 
action. 


6. A formal complaint was filed August 14, 1970, which was 
within 9 months after the cause of action herein accrued. 













CONCLUSIONS 





The evidence shows that respondent accepted the lettuce in- 
volved herein by unloading and attempting to sell it. Complain- 
ant consequently seeks to recover the balance of the full invoice 
price. Respondent raises two defenses to complainant’s action. 
First respondent alleges that respondent and complainant entered 
into an agreement after the arrival of the lettuce that the com- 
modity would be handled by respondent for the account of com- 
plainant. Complainant denies that such an agreement was entered 
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into by the parties. The record indicates that respondent did not 
raise this defense during the informal handling of the complaint. 
In addition the record does not show that the lettuce was handled 
by respondent for complainant’s account but rather that the 195 
cartons which were dumped were assigned a value (on what basis 
is not disclosed) of $2.85 per carton, and $555.75 plus a charge 
of $40 for dumping or a total of $595.75 was therefore deducted 
by respondent from the invoice price of the lettuce. Respondent 
as the party raising this defense had the burden of proving it to 
be true by a preponderance of the evidence. This burden of proof 
has not been met. 


Respondent’s second defense is that complainant breached the 
contract of sale by supplying lettuce which was underweight. 
Complainant in effect admits this breach, and the record discloses 
that promptly after the inspection of the lettuce respondent noti- 
fied complainant that it was “unloading under protest . . . due 
to underweight.” The investigation report reveals that 546 car- 
tons of lettuce sold by respondent brought an average price of 
$2.98 per carton. The evidence indicates that during the period of 
resale lettuce on the Minneapolis market was selling for $3.50 
to $4.00 per carton. This information furnishes a basis for ascer- 
taining respondent’s damages resulting from complainant’s 
breach.' Subtracting the average resale price per carton for the 
546 cartons resold by respondent from the market price for let- 
tuce in Minneapolis or $3.50, results in $.52 per carton as respon- 
dent’s damages. We are unable to award respondent more than 
$.52 per carton on the 195 cartons which were dumped since re- 
spondent has proven no justification for its failure to sell these 
cartons. Respondent’s damages amount to a total of $391.56. Since 
respondent accepted the lettuce it became liable for the purchase 
price of $1,317.75, less damages of $391.56, or $926.19. Of this 
amount, respondent has already paid complainant $722, making 
the amount now due complainant $204.19. Respondent’s failure to 
pay complainant this amount is a violation of section 2 of the act. 


Respondent in its counterclaim alleges a loss of profits on this 
transaction of $709.20. Respondent does not show in what way 
the alleged loss of profits was calculated. Any allowable loss, 
however, has already been taken into consideration in the assess- 


1. Uniform Commercial Code section 2-714 provides in relevant part ‘““‘Where the buyer 
has accepted goods and given notification (subsection (3) of Section 2-607) he may recover 
as damages for any non-conformity of tender the loss resulting in the ordinary course of 
events from the seller’s breach as determined in any manner which is reasonable.” 
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ment of respondent’s damages above. The counterclaim should 
therefore be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $204.19, with interest thereon 
at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,852) 


ABATTI PRODUCE, INC. v. H. R. BUSHMAN & SON, INC. and/or 
CAITO Foops SERVICE Co. PACA Docket No. 2-1772. Decided 
April 21, 1971. 


Proper or improper party—Dismissal of complaint against broker— 
Presumption of receipt of memorandum of sale—Adjustments not established 


Where it is established that respondent H. R. Bushman & Son, Inc., acted 
only as broker in negotiating a sale of lettuce between complainant and 
the buyer-respondent, Caito, the complaint against the broker is dis- 
missed. As the broker produced adequate proof that a memorandum of 
sale was prepared and mailed to the parties, such proof gives rise to a 
presumption of its receipt by the addressee and since neither party 
objected to the terms in the memorandum the parties are deemed to 
have assented thereto. The buyer-respondent failed to prove that it was 
authorized by the broker to make deductions from the invoice price and 
the former is therefore liable to complainant for the balance of the 
purchase price. 


Western Growers Association, Los Angeles, Cal., for complainant. 
Respondents pro se. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondents in the amount of $867 in connec- 
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tion with shipment of a truckload of lettuce in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Each respondent filed 
an answer thereto, denying liability to complainant. 


Since the amount claimed in the formal complaint does not ex- 
ceed $1,500, the shortened method of procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, complainant submitted an opening 
statement and respondent Caito Foods Service Co. submitted an 
answering statement. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Abatti Produce, Inc., is a corporation whose 
address is P. O. Box 466, El Centro, California. 


2. The first respondent, H. R. Bushman & Son, Inc., herein- 
after referred to as Bushman, is a corporation whose address is 
54 Produce Row, St. Louis, Missouri. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 


3. The second respondent is a partnership composed of Philip 
Joseph Caito and Joseph Anthony Caito, doing business as Caito 
Foods Service Co., hereinafter referred to as Caito, whose ad- 
dress is 6945 E. 49th Street, Indianapolis, Indiana. At the time of 
the transaction involved herein, this respondent was licensed 
under the act. 


4. On March 13, 1969, in the course of interstate commerce, 
complainant sold to Caito one truckload of lettuce, consisting of 
853 cartons, 2-dozen size, U.S. No. 1 quality, Abatti brand, at an 
agreed price of $5.50 per carton, plus 22 cents per carton for 
cooling charges, less 10 cents per carton for brokerage, or a total 
price of $4,793.86, f.o.b. El Centro, California, for shipment to 
Caito at Indianapolis, Indiana. The contract also provided that 
the gross weight per carton would be 45-47 pounds. 


5. The sale between the parties was negotiated by Bushman, as 
a broker. Bushman issued a Brokers Standard Memorandum of 
Sale in connection with the transaction. 


6. On or about March 13, 1969, complainant shipped the lettuce 
involved herein to Caito in a Cline truck from El Centro, Cali- 
fornia. Shipping arrangements were made by Bushman. 
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7. The lettuce was accepted upon arrival at Indianapolis, In- 
diana, by Caito. 


8. On March 19, 1969, a restricted Federal condition inspection 
was made of the approximately 650 cartons of lettuce then re- 
maining at Caito’s cooler at Indianapolis, Indiana. The results of 
the inspection, in part, are as follows: 


“Condition of pack: Generally tight in layers. Gross weight 
per carton range from 42 to 46, average 44 pounds. 


“Condition: Heads or portions of heads not affected by condi- 
tion factors are fresh and crisp. Head leaves: Average 4% 
damage by reddish to pink discoloration affecting 2 to 4 head 
leaves; 3% damage by Tipburn. No decay. Wrapper leaves: 
No decay.” 


9. Caito paid Bushman $3,926.86 in connection with this trans- 
action, which amount was remitted to complainant by Bushman. 


10. An informal complaint was filed on November 5, 1969, 
against Bushman, and on December 3, 1969, against Caito. The 
informal complaints were filed within 9 months after the cause 
of action herein accrued. 


CONCLUSIONS 


The primary issue for determination in this case is which re- 
spondent purchased the lettuce involved herein from complainant. 
Complainant alleges that it sold the truckload of lettuce to Bush- 
man, and that although Bushman accepted the lettuce, Bushman 
has paid to complainant only $3,926.86 in connection with this 
transaction, leaving a balance due of $867. Complainant further 
alleges, in the alternative, that if Bushman acted only as broker 
in arranging the sale of the lettuce between complainant and 
Caito, that Caito be required to pay the balance due to complain- 
ant. Bushman contends it acted only as broker in arranging the 
sale of the lettuce between complainant and Caito, and therefore 
the dispute; should be between these two parties. Caito alleges 
that it purchased the lettuce involved herein from Bushman, not 
complainant, and that it had no contractual relationship with 
complainant. 


In support of its position that the transaction was a sale by it 
to Bushman, complainant has in evidence its invoice addressed 
to Bushman, which states the lettuce was sold to Bushman and 
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contains an allowance for brokerage, and a bill of lading which 
shows Bushman as consignee of the lettuce at St. Louis, Missouri. 
Complainant contends that it never received a Brokers Standard 
Memorandum of Sale from Bushman, and that no contract desti- 
nation was known to it other than St. Louis, Missouri. Complain- 
ant claims it invoiced, and has been paid, solely by Bushman in 
connection with this transaction. 


In support of its position that the lettuce was sold to it by 
Bushman, Caito has in evidence an invoice from Bushman which 
shows the lettuce in question was sold to Caito and bought of 
Bushman, and an inspection certificate from Indianapolis, In- 
diana, which shows Bushman, not complainant, as shipper, and 
Caito as receiver. Caito also denies receiving a Brokers Standard 
Memorandum of Sale from Bushman in connection with this 
transaction. 


Bushman contends that complainant was fully aware at time 
of shipment that the lettuce had been sold to Caito, and that 
Bushman was acting only as broker in this transaction, as evi- 
denced by complainant’s invoice which contains an allowance for 
brokerage. It further contends that the lettuce was not delivered 
to St. Louis, Missouri, as alleged by complainant, but was shipped 
directly from California to Caito at Indianapolis, Indiana, per 
shipping instructions arranged by it with the carrier. Bushman, 
in effect, alleges it had agreed to invoice and collect from Caito, 
and to remit the proceeds to complainant. 


In support of its position that the transaction was a sale by 
complainant to Caito, with it acting only as broker, Bushman has 
submitted in evidence a Brokers Standard Memorandum of Sale 
dated March 13, 1969, which shows the sale of the truckload of 
lettuce by complainant to Caito. Bushman alleges that Vaughn 
Krikorian, an employee of complainant, advised it that the Brok- 
ers Standard Memorandum of Sale had been received by com- 
plainant. Bushman has submitted in evidence two affidavits from 
its employees concerning the preparation and mailing of the 
Brokers Standard Memorandum of Sale. The affidavit of Gloria 
Kohlhauff states that on March 13, 1969, she typed the Brokers 
Standard Memorandum of Sale covering this transaction, and 
mailed the original to complainant and a copy to Caito. The affi- 
davit of Jack Goldstein states that on March 13, 1949, he read and 
signed the Brokers Standard Memorandum of Sale in question. 
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We find that Bushman has produced adequate proof that the 
Brokers Standard Memorandum of Sale was prepared and mailed 
to complainant and Caito. Proof that a letter was duly mailed 
gives rise to a presumption of its receipt by the addressee. W. R. 
Christie, Inc. v. Duer & Stinson, 22 A.D. 177. Neither complain- 
ant nor Caito has introduced sufficient evidence to overcome this 
presumption. We therefore find that complainant and Caito re- 
ceived a copy of the Brokers Standard Memorandum of Sale. 
Since neither party objected to the terms contained in the Memo- 
randum of Sale within a reasonable time, complainant and Caito 
are deemed to have assented to the terms contained therein. 


Upon review of the evidence in this case, we find that Bushman 
acted only as broker in negotiating a sale of the lettuce between 
complainant and Caito. Accordingly, the complaint against Bush- 
man should be dismissed. 


Caito accepted the truckload of lettuce upon arrival, and there- 
fore is liable to complainant for the agreed f.o.b. purchase price, 
less the amount already paid to complainant in connection with 
this transaction, and less damages suffered by Caito as a result of 
any breach of contract by complainant. The burden of proof is 
upon Caito to show by a preponderance of the evidence that com- 
plainant breached the contract, and the damages resulting there- 
from. 


Caito alleges that on March 19, 1969, the day following the 
arrival of the lettuce, it called Bushman and complained about 
late arrival and market decline. Caito contends that Bushman 
authorized it to deduct 50 cents per carton due to these factors. 
It further contends that since a competitor was selling a later 
shipment of the same brand lettuce at lower prices, it told Bush- 
man that it was going to deduct an additional 50 cents per carton 
due to late arrival and market decline. Bushman denies authoriz- 
ing such deductions. 


The conversation concerning the disputed deductions was be- 
tween Philip J. Caito, a partner of Caito, and Robert L. Heiman, 
an employee of Bushman. Philip J. Caito, in the verified answer of 
Caito signed by him, states that Mr. Heiman authorized a 50 
cent deduction per carton. Robert L. Heiman, in a letter to the 
Department which is part of the report of investigation, denies 
having authorized Caito to take any deduction from the invoice 
price. In view of the conflicting allegations and evidence of the 
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parties on this issue, we find that Caito has not sustained the 
burden of proof resting upon it to show that such deduction was 
authorized by Bushman, and therefore the deductions taken by 
Caito were unauthorized. 


Although Caito did not raise this issue in its pleadings, we note 
that the contract between complainant and Caito provided that 
the lettuce weigh 45-47 pounds per carton, as evidenced by the 
Brokers Standard Memorandum of Sale. The inspection certificate 
covering this shipment shows that, although the lettuce met con- 
tract grade upon arrival, the weight of the cartons of lettuce 
ranged 42-46 pounds, averaging 44 pounds per carton, and there- 
fore complainant breached the contract in this respect. However, 
since Caito has not submitted any evidence concerning the resale 
price of such lettuce or the market value of lettuce meeting con- 
tract requirements, we find that Caito has failed to prove any 
damages resulting from complainant’s breach of contract. 


Complainant has been paid $3,926.86 in connection with this 
transaction, leaving a balance due of $867. Caito’s failure to pay 
complainant this amount promptly is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Caito 
Foods Service Co. shall pay to complainant, as reparation, $867, 
with interest thereon at the rate of 8 percent per annum from 
April 1, 1969, until paid. 


The complaint against respondent H. R. Bushman & Son, Inc., 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 13,853) 


In re SALINAS SYSTEM SALES, INC. PACA Docket No. 2-1972. De- 
cided April 22, 1971. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to make full payment promptly for produce purchased 
in interstate commerce are violations of the act for which the facts and 
circumstances thereof shall be published. 
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Dennis Becker for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent with 
failing to pay when due for perishable agricultural commodities 
purchased in interstate commerce. Chief Hearing Examiner Jack 
W. Bain issued a recommended decision based upon the default 
and proposed an order requiring publication of the facts and cir- 
cumstances of the violations found. Respondent did not file ex- 
ceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adpoted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), herein- 
after called the Act. It was instituted by a complaint filed on De- 
cember 10, 1970, by the Consumer and Marketing Service, United 
States Department of Agriculture. The respondent, of Salinas, 
California, was charged with failing to pay when due for vege- 
tables purchased in interstate commerce. 


Copies of the complaint and the rules of practice were served 
on respondent on December 17, 1970. It was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations. No answer has been filed. 


On March 11, 1971, complainant filed a suggestion that the 
order proposed below be issued. Chief Hearing Examiner Jack 
W. Bain, to whom he had assigned the proceeding, issued a recom- 
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mended decision on March 18, 1971, pursuant to Section 47.30 (c) 
of the Rules of Practice (7 CFR 47.30(c) ). 


PROPOSED FINDINGS OF FACT 


1. Salinas System Sales, Inc., is a California corporation whose 
address is P. O. Box 596, Salinas, California 93901. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 204324 was issued to respondent on April 29, 1964. This 
license was renewed annually through 1969 but terminated on 
April 29, 1970, when respondent failed to renew it. 


3. During the period August through November 1969, respon- 
dent purchased in commerce, received, and accepted without com- 
plaint 143 lots of onions, cauliflower, celery, and other vegetables 
from seven different sellers but failed to make full payment of the 
agreed purchase prices, leaving a total of $169,808.25 of the 
agreed purchase prices unpaid. 


4. By notice in writing in September 1970, respondent was af- 
forded the opportunity to demonstrate or achieve compliance with 
requirements of the Act concerning the transactions involved 
herein. It has not done so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full payment promptly, as shown 
in the Findings of Fact, constituted willful flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order requested by complainant should be issued. 

PROPOSED ORDER 


The facts and circumstances set forth above, and this decision, 
shall be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 13,854) 


In re JOSEPH GANGI & SONS, INC. PACA Docket No. 2-2017. De- 
cided April 22, 1971. 
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Failure to pay—Publication of facts—Default 


Respondent’s failures to make full payment promptly for perishable agri- 
cultural commodities purchased in interstate commerce are violations 
of the act for which the facts and circumstances thereof shall be 
published. 


Dennis Becker for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), respondent 
failed to file an answer to the complaint charging respondent 
with failing to pay for perishable agricultural commodities pur- 
chased in interstate commerce. Chief Hearing Examiner Jack W. 
Bain issued a recommended decision based upon the default and 
proposed an order requiring publication of the facts and circum- 
stances of the violations found. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the 11th day after the date 
hereof. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), hereinafter 
called the Act. It was instituted by a complaint filed on February 
4, 1971, by Floyd F. Hedlund, Director, Fruit and Vegetable Divi- 
sion. The respondent, of Lawrence, Massachusetts, was charged 
with failing to pay for 436 purchases of fruits and vegetables in 
interstate commerce. Official notice is taken that the complaint 
was issued as a valid complaint of the Consumer and Marketing 
Service of the United States Department of Agriculture. 


Copies of the complaint and the rules of practice were served 
on respondent on February 2, 1971. It was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
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questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On March 18, 1971, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on March 23, 1971, without further in- 
vestigation or hearing, pursuant to Section 47.30(c) of the Rules 
of Practice (7 CFR 47.30(c)). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Joseph Gangi & Sons, Inc., is a Massa- 
chusetts corporation whose address is 274 Prospect Street, Law- 
rence, Massachusetts 01840. It was issued license No. 145436 
under the Act on May 22, 1953, which was renewed annually 
through 1969, but was terminated on May 22, 1970, when respon- 
dent failed to renew it. It had been suspended automatically on 
November 21, 1969, when respondent failed to pay reparation 
awards against it published at 28 A.D. 1370 and 1371. 


2. During the period November 1968 through June 1969, re- 
spondent purchased, received, and accepted without complaint 
436 lots of tomatoes, onions, bananas, and other fruits and vege- 
tables, from 24 sellers, but failed to pay promptly therefor, for a 
total of $117,071.49. 


3. Respondent was adjudicated a bankrupt on March 11, 1970. 


4. By notice in writing on December 4, 1970, respondent was 
accorded the opportunity to demonstrate or achieve compliance 
with the requirements of the Act relating to the above transac- 
tions. It has failed to do so. 


PROPOSED CONCLUSIONS 


Respondent’s failures to make full payment promptly, as shown 
in the Findings of Fact, constituted willful, flagrant and repeated 
violations of Section 2 of the Act (7 U.S.C. 499b), for which the 
order requested by complainant should be issued. 


PROPOSED ORDER 


The facts and circumstances set forth above shall be published 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 
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(No. 13,855) 


DECON PRODUCE CO., INC. v. VIRGINIA TOMATO CORPORATION. 
PACA Docket No. 2-1726. Decided April 23, 1971. 


F.o.b. sale—Quantity ordered—Delay in transit 


Where shipment of tomatoes was delayed in transit, the suitable shipping 
condition warranty is not applicable, and where respondent accepted and 
resold the two cars respondent is liable for the reasonable value of the 
quantity of tomatoes received but not. ordered and for the f.o.b. contract 
price of the quantity purchased under the contract. 


Breeden, Howard and MacMillan, Norfolk, Va., for complainant. 
Kanter and Kanter, Norfolk, Va., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $6,361.34 in connection 
with a transaction in interstate commerce involving a quantity of 
tomatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying 
liability to complainant and requesting an oral hearing. 


An oral hearing was held in Norfolk, Virginia, on March 31, 
1971, at which time three depositions were received in evidence 
on behalf of complainant. Respondent’s President and one other 
witness appeared and testified on respondent’s behalf. Each of 
the parties was represented by counsel. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Decon Produce Co., Inc., is a corporation whose 
address is P. O. Box 398, Pompano Beach, Florida. 


2. Respondent, Virginia Tomato Corporation, is a corporation 
whose address is 1609 Oakfield Street, Norfolk, Virginia. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 
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8. On January 18, 1970, in the course of interstate commerce, 
complainant, acting through its employee, Ben Gardner, sold to 
respondent, through its (respondent’s) Sales Manager, Frank 
Everett, tomatoes in the quantities, of the sizes, and at the prices 
set forth below, f.o.b. Nogales, Arizona: 


No. Unit 
Boxes Size Price Amount 
441 5x5 $3.50 $1,543.50 
1159 5x6 ae 4,056.50 
100 Cherry Tomatoes 2.00 200.00 
$5,800.00 


At the time the contract was made between the parties, it was 
agreed that the prices set forth above would be protected against 
market decline through January 24, 1970. 

4. On January 18, 1970, complainant shipped from Nogales, 
Arizona, to respondent in Norfolk, Virginia, in “piggyback” 
trailer PFC 160248 aboard flatcar TTX 6367, the 441 boxes of 
size 5x5 tomatoes and the 1,159 boxes of size 5x6 tomatoes pur- 
chased by respondent from complainant that same day. Com- 
plainant, also on January 18, 1970, then shipped from Nogales, 
Arizona, to respondent in Norfolk, Virginia, in “piggyback” 
trailer PFC 160413 aboard flatcar TTX 6367, the 100 boxes of 
cherry tomatoes purchased by respondent, together with 511 lugs 
of size 6x6 tomatoes; 512 lugs of size 6x7 tomatoes; and 153 
lugs of size 7x7 tomatoes which had not been purchased by re- 
spondent. 

5. Flatcar TTX 6367, with the two trailers aboard, arrived in 
Norfolk on January 30, 1970, after some five days delay enroute. 
Federal inspection was obtained in Norfolk on January 30 of the 
tomatoes in each of the trailers, with the results, in relevant part, 
as follows: 

PFC 160248 (11:30 a.m.) 


“Condition of equipment: Refrigeration unit in operation. 


“Products inspected: TOMATOES . . . Manifested as 1600 
lugs. 


“Condition of load: Stacked on above trailer. 
“Temperature of product: At doorway, top 48°, bottom 45°F. 
“Quality: . . . Grade defects average 4%. 


“Condition: Average approximately 55% turning and 35% 
ripe. Ranging from 4 to 24%, average 10% Alternaria Rot 
and Watery Soft Rot in all stages of development. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 on account of condition.” 
PFC 160413 (12:30 p.m.) 


“Condition of equipment: Temperature control unit NOT in 
operation. 


“Products inspected: ... TOMATOES in wooden lugs 
labeled ‘El Toro Brand...’ CHERRY TOMATOES in 
plastic cups packed in wooden lugs labeled ‘Rich Brand. . .’ 


Applicant states 1,176 lugs El Toro Brand, 100 lugs Rich 
Brand. 


“Temperature of product: At doorway, top 47°, bottom 44°F. 


“Quality: . . . El Toro Brand: Grade defects average 3%, 
mostly scars. Rich Brand: Grade defects within tolerance. 


“Condition: El Toro Brand: Average approximately 5% 
green and breakers, 20% turning and pink, 60% light red 
and red. Decay ranges from 4 to 26%, average 14% Alter- 
naria Rot and Watery Soft Rot, mostly early, some in ad- 
vanced stage of development. Rich Brand: Average approxi- 
mately 30% turning and pink, 65% light red and red. Decay 
averages 3%. 


“Grade: El Toro Brand: Meets quality requirements but 
fails to grade U.S. No. 1, on account of condition. Rich 
Brand: U.S. No. 1. 


“Remarks: Inspection and certificate restricted to the prod- 
uct in upper 4 layer of load.” 


6. At 11:48 a.m. on January 31, 1970, complainant received 
the following wire from the carrier’s agent at Norfolk, Virginia: 


“PFC 160248 and PFC 160413 TOMATOES FROM NO- 
GALES JANUARY 18 ON HAND REFUSED BY VIR- 
GINIA TOMATO CO. ACCOUNT ALLEGED DECAY AD- 
VISE QUICK DISPOSITION.” 


Complainant, also on January 31, replied to the wire of the car- 
rier’s agent by telling him that respondent was the owner of the 
tomatoes and that the carrier should look to respondent for in- 
structions with respect to disposition of the tomatoes. 


7. At 12:25 p.m. on January 31, respondent sent a wire to 
complainant, in relevant part as follows: 
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“TO WHOM IT MAY CONCERN: ... I, VIRGINIA TO- 
MATO CORP DO HEREBY REFUSE 1600 FLATS OF 
TOMATOES IN CAR PFC 160248 I ALSO REFUSE 1176 
LUGS OF TOMATOES AND 100 FLATS OF CHERRY 
TOMATOES WHICH WAS SHIPPED AT SHIPPERS 
RISK CAR PFC 160248 REASON FOR REFUSING DUE 
TO DECAY AND OVERRIPE I DO NOT THINK THAT I 
CAN SALVAGE FREIGHT FROM THESE TOMATOES. 
THESE TOMATOES WERE SOLD WITH PRICE PRO- 
TECTED, PRICE WAS $2.50 FOB AT TIME OF ARRIVAL 

/s/ FRANK EVERETT .. .” 


Complainant’s reply wire was sent to respondent on the same date, 
January 31, as follows: 


“THESE TOMATOES WERE SOLD TO VIRGINIA TO- 
MATO CORP. IN TWO PIGS, PIG #160248, AND AS PER 
YOUR INSTRUCTIONS CHERRY TOMATOES WERE 
LOADED, PIG # PFC 160413. THESE TOMATOES WERE 
BOUGHT BY YOU, AND AS PER YOUR INSTRUCTION 
RYAN INSTALLED. TOMATOES WERE SOLD WITH 
PRICE PROTECTED THROUGH JAN. 24. PROTECTION 
ENDED AT THAT PERIOD & PRICES WERE SETTLED 
AT $3.00 FOR FLATS, $4.50 FOR 6x6 LUGS, $4.00 FOR 
6x7 LUGS, AND $3.50 FOR 7x7 LUGS. ALL TOMS WERE 
SOLD TO VIRGINIA TOMATO CORP. THEREFORE YOU 
HAVE THE RIGHT TO REJECT, COLLECT, ACCEPT OR 
DO WHATEVER YOU WISH WITH YOUR OWN MER- 
CHANDISE. THESE TOMATOES WERE PURCHASED 
F.0.B. NOGALES & WE DO NOT ASSUME ANY DELAY 
IN TRANSIT RISK. CHERRY TOMATOES $2.00 F.O.B. 
WE HAVE INVOICED YOU, EXPECT PAYMENT 
PROMPTLY. 


/s/ BEN GARDNER .. .” 
8. On February 3, 1970, respondent informed complainant by 
wire as follows: 


“TO WHOM IT MAY CONCERN VIRGINIA TOMATO 
CORP. DOES HEREBY ACCEPT PIGGYBACK OF TO- 
MATOES WILL HANDLE FOR SHIPPERS ACCOUNT 
AND GIVE HIM THE VERY BEST RETURN POSSIBLE 
WILL ALSO HANDLE PIGGYBACK OF TOMATOES 
THAT WAS NOT ORDERED IN THIS SAME MANNER.” 
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Complainant, on February 3, telegraphed respondent as follows, 
in relevant part: 


“IN REPLY TO YOUR WIRE FEB. 3, WE HAVE NOT 
AND DO NOT AUTHORIZE SELLING FOR OUR AC- 
COUNT . . . THE TWO PIGS RECEIVED BY YOU WITH 
CONTENTS TOMATOES AND CHERRY TOMATOES... 
THESE TOMATOES WERE BOUGHT BY YOU, LOADED 
FOR YOU AND SHIPPED TO YOU. 


/s/ BEN GARDNER .. .” 


9. Respondent disposed of the two loads of tomatoes between 
February 3 and 8, 1970, and has remitted $3,556.66 to complain- 
ant as an undisputed amount due in connection with these two 
lots of fruit. 


10. The formal complaint was filed on April 30, 1970, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
the quantity of tomatoes sold by complainant to respondent on 
January 18, 1970. Complainant takes the position that the toma- 
toes in both trailers, PFC 160248 and PFC 160413, were pur- 
chased by respondent. Respondent, for its part, admits the pur- 
chase of the tomatoes contained in PFC 160248, but denies that 
it purchased the 1,176 lugs of tomatoes, sizes 6x6, 6x7, and 7x7, 
contained in PFC 160413. 


It is clear from the record that whatever agreement was made 
for the purchase of tomatoes between these parties on January 
18 came about as the result of oral negotiations which took place 
between complainant’s Ben Gardner and respondent’s Frank 
Everett. These negotiations apparently were conducted over the 
telephone by Gardner and Everett, and no one other than Gardner 
and Everett professes to have first-hand knowledge as to what 
was said or agreed to during the course of these conversations. 
Complainant did not offer the testimony of Gardner at the hear- 
ing, either by deposition or in person, so that we do not have any 
evidence as to his understanding of the parties relative to the 
alleged sale of the tomatoes in PFC 160413. Respondent’s Everett, 


1. Respondent, through the testimony of its Sales Manager, Frank Everett, admitted the 
purchase of the 100 boxes of cherry tomatoes which were also contained in PFC 160413, but 
stated that they should have been included as part of the load in PFC 160248. 
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however, did appear personally at the hearing and there testified 
unequivocally that the tomatoes in PFC 160413, with the excep- 
tion of the cherry tomatoes which were a part of that load and to 
which we have previously referred in these conclusions, had not 
been purchased by respondent from complainant. 


As the party alleging the sale of the tomatoes in PFC 160413 
to respondent, complainant has the burden of proving such sale 
by a preponderance of the evidence. Upon a review of the evidence 
before us, we are of the opinion that complainant has failed to 
sustain that burden, and it is so concluded. 


Although we find that complainant has failed to show that PFC 
160413 was shipped to respondent pursuant to any contract of 
sale, we also find that respondent took possession of the tomatoes 
in this trailer at Norfolk, Virginia, and disposed of them by sale. 
From the communications that passed between the parties, it is 
obvious that respondent wished to handle this lot of tomatoes on 
consignment and for complainant’s account. However, from these 
same communications, it is also obvious that complainant did not 
accede to respondent’s wishes in the matter and never agreed to 
the handling of these tomatoes on consignment. Accordingly, we 
conclude that when the tomatoes were sold by respondent, it was 
not pursuant to any contract with or any authority derived from 
complainant. 


We have previously held that the acceptance of produce by a 
receiver renders him (the receiver) liable to the shipper for the 
reasonable value of the shipment, at the time and place of accep- 
tance, even in the absence of a contract between the parties. 
Walker Lewis, Jr. v. South Side Fruit Market, 23 A.D. 984; Nel- 
son & Sons v. Kerzner et al., 12 A.D. 226. This value may be evi- 
denced by the resale price, when the goods have been sold in a 
prompt and proper manner. Kirby & Little Packing Co. v. United 
Fruit & Produce Co., 16 A.D. 1066; East Coast Distributors v. 
Felix Rhymes, 13 A.D. 629. 


It appears that the sale by respondent of the tomatoes from 
PFC 160413 was accomplished in a prompt and proper manner, 
with proceeds of $3,040.90 being realized therefrom. Of the pro- 
ceeds thus realized, however, $20.40 came from the sale of the 
cherry tomatoes which respondent admittedly purchased in con- 
nection with PFC 160248. Accordingly, we will deduct this sum 
of $20.40 from the proceeds of $3,040.90, leaving us with 
$3,020.50, which we accept as the reasonable value of the tomatoes 
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in PFC 160413 and for which respondent is liable to complainant. 
As to respondent’s liability for the cherry tomatoes, that will be 
dealt with in the succeeding paragraphs of these conclusions, in 
conjunction with the other tomatoes contained in PFC 160248. 


Respondent, as we have already noted, admits the purchase of 
the tomatoes in PFC 160248, and of the 100 boxes of cherry toma- 
toes in PFC 160413. The parties also agree that under the pro- 
tection clause which was a part of the contract of January 18, 
the unit price of the tomatoes in PFC 160248 was reduced from 
$3.50 to $3 per box, for a total of $4,800 for the load, f.o.b. No- 
gales. The f.o.b. price of the 100 boxes of cherry tomatoes in PFC 
160413, however, was not affected by the protection agreement 
and remained at $2 per box, or $200 for the lot. The total of the 
agreed f.o.b. prices of the tomatoes purchased by respondent, 
therefore, amounted to $5,000. 


As to the cherry tomatoes, respondent’s Frank Everett testified 
at the hearing that respondent had actually purchased 200 boxes 
of this fruit from complainant, but had received only 100 boxes. 
Complainant’s evidence, however, tends to show that respondent 
purchased only 100 boxes of cherry tomatoes. For example, in 
the sales invoice rendered to respondent under date of January 
23, 1970, complainant shows only 100 boxes of cherry tomatoes. 
Respondent admittedly received this invoice, but made no protest 
to complainant in regard to the quantity of cherry tomatoes 
shown thereon. In this same vein, when the Federal inspection of 
the tomatoes in PFC 160413 at Norfolk on January 30 revealed 
that only 100 boxes of cherry tomatoes had been received from 
complainant, respondent again stood mute and made no protest 
to complainant with respect to any shortage in the lot of cherry 
tomatoes. In brief, it was only at the hearing that respondent 
claimed, for the first time and through the testimony of Everett, 
that complainant was under any obligation to ship respondent 
more than the 100 boxes of cherry tomatoes actually received by 
respondent. Respondent, as the party alleging a purchase of this 
additional 100 boxes, has the burden of proving such allegation 
by a preponderance of the evidence. On the basis of the record 
before us, we conclude that respondent has failed to sustain that 
burden. 


Respondent’s stated reason for its alleged rejection of the toma- 
toes in PFC 160248 was the abnormal deterioration found in 
this shipment at Norfolk on January 30, 1970. As evidence of 
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this, respondent refers us to the results of the Federal inspection 
made of the tomatoes in PFC 160248 on January 30, which are 
reproduced herein in Finding of Fact No. 5. 


There was no express warranty of grade or quality given by 
complainant in connection with the sale of this lot of tomatoes. 
Accordingly, respondent apparently is alleging a breach by com- 
plainant of the warranty of suitable shipping condition. This war- 
ranty is set forth in the Department’s regulations, and provides 
that goods sold f.o.b. must be placed free on board the car or boat 
in suitable shipping condition. “Suitable shipping condition” is 
defined as meaning that the produce, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation service and conditions, will assure delivery without ab- 
normal deterioration at the contract destination agreed upon be- 
tween the parties. (7 CFR 46.43(i) and (j)). 


Respondent’s witness, Frank Everett, testified at the hearing 
that produce shipped from Nogales, Arizona, to Norfolk, Virginia, 
normally required seven days for the trip. The uncontroverted 
evidence in the case shows that the tomatoes involved herein were 
shipped from Nogales on November 18 and arrived in Norfolk 
on November 30, or 12 days later. The shipment was thus delayed 
some five days in transit, so that the shipment was not handled 
under “normal transportation service and condition.” According- 
ly, the warranty of suitable shipping condition is not applicable 
to this shipment, and respondent left without any ground upon 
which to claim a breach of contract by complainant. Although 
respondent claims that it rejected the tomatoes in PFC 160248, 
it has failed to establish any ground for so acting. Furthermore, 
its action in taking control and possession of the goods in the 
trailer and reselling same are contrary to its claim of rejection, 
and more in accord with acceptance. See section 46.2(dd) of the 
regulations (7 CFR 46.2(dd)). Since the only agreement made 
between the parties relative to the produce in PFC 160248 was 
the sale of January 18, and since this agreement was never re- 
scinded, it follows that respondent owes complainant the total of 
the f.o.b. purchase prices of the tomatoes in PFC 160248, as ad- 
justed by the protection agreement, plus the f.o.b. purchase price 
of the 100 boxes of cherry tomatoes in PFC 160413, or a total of 
$5,000. In addition, respondent owes complainant $3,020.50 in 
connection with the tomatoes in PFC 160413, or a total of 
$8,020.50 for the two trailerloads. Respondent has paid com- 
plainant $3,556.66, leaving a balance due and owing of $4,463.84. 
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Respondent’s failure to pay this balance due to complainant is in 
violation of section 2 of the act, for which reparation should be 
awarded to complainant, with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,463.84, with interest there- 
on at the rate of 8 percent per annum from January 1, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 13,856) 


SHAPIRO & COHEN, INC. v. CARIOTO FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 2-2046. Decided April 28, 1971. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


On March 29, 1971, an order was entered staying a default 
order entered March 8, 1971, because of an indication by respon- 
dent that a motion to reopen after default was to be filed. No such 
motion has been filed in this proceeding. Accordingly, the stay 
order of March 29, 1971, is vacated, the default order of March 
8, 1971, is reinstated and respondent shall pay the reparation 
awarded not later than 30 days after the date hereof. 


(No. 13,857) 


JOE BELSON v. VICTORY PRODUCE COMPANY. PACA Docket No. 
2-2091. Decided April 28, 1971. 


Reopening after default, denied 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING REOPENING AFTER DEFAULT 


By letter received April 21, 1971, respondent in effect requests 
reopening of this proceeding after the entry of a default order on 
March 31, 1971. The reason advanced is lack of funds to pay the 
reparation awarded. The request for reopening is denied. 


(No. 13,858) 


HYBELS’ PRODUCE COMPANY v. WILLIAM H. NICOLLS, JR. PACA 
Docket No. 2-1910. Decided April 29, 1971. 


Denial of request to file further evidence—Dismissal of 
petition for reconsideration 


Respondent’s request for extension of time to file further evidence is denied 
where ample opportunity was available to present such evidence earlier 
in the proceeding. 


As the order of March 25, 1971, is supported by the evidence and by the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was issued on March 25, 1971, awarding reparation to 
complainant against respondent. A copy of the order was served 
upon respondent, who filed a petition on April 21, 1971, request- 
ing both a reconsideration of our order of March 25 and addi- 
tional time within which to file further evidence in the case. On 
April 23, 1971, a stay order was issued, staying the order of 
March 25, 1971, pending the issuance of a further order in the 
case. 


Respondent’s request for an extension of time within which to 
file further evidence in the case can hardly be viewed with favor. 
Judging from the record, respondent was given ample opportun- 
ity to present his evidence earlier in these proceedings. There is 
nothing to show that the evidence which respondent now seeks 
to introduce was not available for submission by him at that time. 
Accordingly, the request for an extension of time should be and 
hereby is denied. 
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Respondent, as we have said, has also requested that we recon- 
sider our order of March 25, 1971. We have done so, and find that 
all the matters set forth in respondent’s petition were before us 
and were considered at the time of the issuance of our order. In 
our opinion the order is supported by the evidence and by the law 
applicable thereto. Accordingly, respondent’s petition is hereby 
dismissed without prior service upon complainant. 


The order of March 25, 1971, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 13,859) 


RuBYy ROBINSON Co., INC. v. MELVIN OLSEN PRODUCE. PACA 
Docket No. 2-1911. Decided April 29, 1971. 


Failure to establish breach of grade or implied warranty of merchantability 


Where respondent failed to establish breach of grade or implied warranty 
of merchantability by complainant or that complainant authorized 
adjustments or allowances, respondent is liable to complainant for the 
balance of the purchase price. 

Complainant pro se. 

McKenna Law Offices, Jefferson, Wis., for respondent. 
Bruce S. Wiener, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks a 
reparation award against respondent in the amount of $1,854.90 
in connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 
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Although the amount claimed in the complaint exceeds $1,500, 
oral hearing was waived by the parties. Accordingly, the shorten- 
ed method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement and respondent filed an 
answering statement. Each party submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Ruby Robinson Co., Inc., is a corporation 
whose address is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent is an individual, Melvin E. Olsen, also trading 
as Melvin Olsen Produce, whose address is R.F.D. One, Box 
369D, Fort Atkinson, Wisconsin. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about April 28, 1970, in the course of interstate com- 
merce, complainant sold to respondent one carload of potatoes, 
consisting of 5,000 10-pound sacks of U.S. No. 1 Idaho Russet 
Burbank potatoes, at an agreed price of 69 cents per 10-pound 
sack delivered, or an invoice price of $3,450, shipment to be made 
from Idaho on April 29 or April 30, 1970, for delivery to respon- 
dent at Fort Atkinson, Wisconsin. 


4. On April 28, 1970, the potatoes involved herein were in- 
spected and graded U.S. No. 1 at Rupert, Idaho. The potatoes 
were shipped from Rupert, Idaho, on or about the same date in 
car PFE 46743. 


5. On May 6, 1970, the carload of potatoes arrived at Fort 
Atkinson, Wisconsin, and were subsequently accepted by respon- 
dent. 


6. Respondent has paid $910.10 plus freight charges to com- 
plainant in connection with this transaction. 


7. The formal complaint was filed on August 27, 1970, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, the potatoes involved herein, respondent has paid to 
complainant only $910.10 in connection with this transaction, 
leaving a balance due of $1,854.90. Respondent alleges that com- 
plainant breached the contract by failing to deliver U.S. No. 1 
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potatoes. Respondent further alleges that after observing the 
dry rot condition of the potatoes getting worse as the days passed, 
he called Morris H. Yanowitz, an employee of complainant, and 
informed him of the condition of the potatoes. Respondent con- 
tends Mr. Yanowitz told him that he should regrade and rebag 
the potatoes, that respondent could deduct the value of the pota- 
toes containing dry rot from the invoice price, and that it would 
not be necessary for respondent to secure Federal inspection of 
the potatoes. Complainant, in effect, denies such a conversation. 


Since respondent has put forth this disputed conversation as an 
affirmative defense, the burden of proof is upon him to show by a 
preponderance of the evidence that such a conversation actually 
took place. Respondent has submitted no evidence on this issue 
other than his allegation that such a conversation took place. 
Under such circumstances, and in view of the conflicting allega- 
tions of the parties on this issue, we find that respondent has 
failed to sustain the burden of proof resting upon him to show 
that such a conversation actually took place. 


Respondent accepted the potatoes by unloading part of the 
shipment on May 7, 1970. Having accepted the potatoes, respon- 
dent is liable for the contract price, less any damages shown to 
have been caused by any breach of contract by complainant. The 
burden of proof is upon respondent to show by a preponderance 
of the evidence that complainant breached the contract, and the 
damages resulting therefrom. 


Respondent alleges that complainant breached the contract by 
failing to deliver U.S. No. 1 potatoes. In support of his position, 
respondent has submitted in evidence seven affidavits concerning 
the condition of the potatoes after arrival. Six of the affidavits 
are by employees of respondent. These employees state that they 
began rebagging the potatoes on May 8, 1970, that the potatoes 
were continually sorted and rebagged over a period of the next 
few weeks, that many of the potatoes were wet, soft, spongy, and 
gray in color. and that, in their opinion, between 50-80 percent 
of the potatoes were rotten. The affidavit of the station agent of 
the carrier states that the car arrived on May 6, 1970, that he 
inspected said car on two occasions, and that, in his opinion, 500 
sacks of potatoes were rotten. There is also in evidence a Uniform 
Exception Report signed by the station agent, and dated May 26, 
1970, which states that 500 sacks of potatoes contained dry rot 
and that the consignee was inspecting the balance of the ship- 
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ment at his warehouse. Complainant alleges that the affidavits 
and the Uniform Exception Report do not show that the potatoes 
were not U.S. No. 1 quality upon arrival. 


We agree with complainant’s contention. The affidavits of the 
employees which state that 50-80 percent of the potatoes were 
bad are not referring to the condition of the carload upon arrival, 
but at some date several days or weeks later. The affidavit of the 
station agent does not state the date and hours of each inspection, 
or the percentage of decay found by him on each occasion. The 
Uniform Exception Report is dated May 26, 1970, 20 days after 
arrival, and is too remote to be considered as evidence of the con- 
dition of the carload upon arrival. Under these circumstances, we 
find that respondent has not produced sufficient evidence to show 
that complainant failed to deliver U.S. No. 1 potatoes to respon- 
dent as required by the parties’ contract. 


We note that respondent further alleges that complainant 
breached an implied warranty of merchantability in connection 
with these potatoes. Respondent contends that U.S. No. 1 potatoes 
will keep without substantial rot for a period of months, and that 
the potatoes involved herein had substantial rot shortly after ar- 
rival, as evidenced by the affidavits of his employees and of the 
station agent. However, respondent has not submitted any evi- 
dence to show over how long a period such rot developed, or the 
storage conditions under which the potatoes were kept after ar- 
rival. Without evidence on these points, we cannot say that any 
implied warranty or merchantability with respect to these pota- 
toes was breached by complainant. 


Respondent has paid to complainant $910.10 in connection with 
this transaction, leaving a balance due of $1,854.90. Respondent’s 
failure to pay complainant this amount promptly is a violation 
of section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,854.90, with interest there- 
on at the rate of 8 percent per annum from June 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 13,860) 


ELK RAPIDS PACKING COMPANY v. NEIMAN BROTHERS COMPANY, 
Inc. PACA Docket No. 2-1740. Decided April 29, 1971. 


Rejection without reasonable cause—Failure to establish breach of 
grade for frozen pitted cherries 


Where respondent contracted to purchase 25,000 tins of frozen pitted cherries, 
Grade A, to be shipped in installments on orders of respondent, respon- 
dent’s failure to order balance of shipment of 22,750 tins because of 
alleged excessive pitting in the 2,250 tins previously received, constitutes 
a rejection without reasonable cause where federal inspection established 
that the cherries were Grade A and were pitted within the tolerance 
permitted by that grade. 


Clark, Stroup, Brown & MacKenzie, Petroskey, Mich., for complainant. 
Hoffman & Davis, Chicago, IIl., for respondent. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $10,948.50 against respondent in connection with its sale 
of 25,000 tins of frozen cherries. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer denying liability for the 22,750 tins 
on which it refused delivery. 


An oral hearing, requested by respondent, was held at Chicago, 
Illinois, on September 28, 1970. Both parties were represented by 
counsel. Two witnesses testified for complainant and six for re- 
spondent. A brief and a proposed findings of fact were filed only 
by respondent. 


FINDINGS OF FACT 


1. Complainant, Elk Rapids Packing Company, is a corporation 
whose address is P. O. Box 128, Elk Rapids, Michigan. 


ELK RAPIDS PACKING v. NEIMAN 583 
Cite as 30 A.D. 582 


2. Respondent, Neiman Brothers Company, Inc., is a corpora- 
tion whose address is 3322 West Newport Avenue, Chicago, IIli- 
nois. At the time of the transaction involved herein, this respon- 
dent was licensed under the act. 


3. On May 21, 1969, contemplating shipment in interstate com- 
merce, complainant orally contracted to sell to respondent 25,000 
30-pound tins of frozen RSP (red sour pitted) Montmorency 
cherries, 5x1 dry sugar, U.S. Grade A, 1969 crop and pack of 
complainant. It was further provided that the price f.o.b. Michi- 
gan would be the general market price quoted by reputable pack- 
ers, with price guaranteed against a general decline to dates of 
shipment and no carrying charges. The cherries were to be ship- 
ped in installments on orders of respondent and the terms of 
payment were net cash on receipt of invoice with U.S.D.A. certifi- 
cate and bill of lading attached. 


4. The contract was negotiated between the parties by John A. 
Peck, of the brokerage firm, Imperial Frozen Foods Co., Great 
Neck, New York. The broker prepared a memorandum of sale 
which correctly set forth the terms of the contract and sent copies 
thereof to the parties. 


5. Complainant began packing cherries on or about July 26, 
1969. On August 138, 1969, complainant sent respondent a state- 
ment advising that the price of the cherries would be 1614 cents 
per pound and that “All unshipped merchandise will be invoiced 
on March 1, 1970.” The price set by complainant was the same 
as quoted by other Michigan packers. 


6. On August 12, 1969, complainant shipped at respondent’s 
request 1,250 tins of cherries by truck from shipping points in 
Michigan to respondent in Chicago, Illinois. On October 13, 1969, 
complainant shipped at respondent’s request 1,000 tins of cherries 
by truck from shipping points in Michigan to respondent in 
Chicago, Illinois. The cherries shipped came from lots which had 
been federally inspected in storage in Michigan and certified to 
be U.S. Grade A. Respondent accepted and paid complainant for 
both loads in full. The invoice prices were $6,467.50, including 
$280 for prepaid freight, and $5,191.50, including $241.50 for 
prepaid freight, respectively. 


7. Shortly after each of the loads was accepted respondent 
notified complainant and the broker that the cherries contained 
excessive pits. 
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8. On January 14, 1970, respondent sent a letter to complainant 
stating that the contract was cancelled because of excessive pits. 
In a reply dated January 16, 1970, complainant said it was not 
accepting the cancellation. 


9. On March 2, 1970, complainant sent respondent an invoice 
for the 22,750 tins at 1614 cents per pound. Complainant notified 
respondent by letter dated March 12 that unless payment for the 
undelivered cherries, 22,750 tins, was received within five days, 
the cherries would be resold and respondent’s account credited 
with the proceeds. 


10. Between March 1, 1970, and April 14, 1970, complainant 
sold 19,575 30-pound tins of cherries at the market prices of 15 
to 1514 cents per pound for delivery on April 1 and thereafter. 
Complainant incurred storage charges on the tins resold of 
$2,063.88. 


11. The formal complaint was filed May 1, 1970, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It appears from the pleadings that the parties are in agree- 
ment that on May 21, 1969, they entered into a contract for the 
sale by complainant to respondent of 25,000 tins of frozen RSP? 
Montmorency cherries, 5x1 dry sugar, U.S. Grade A, to be ship- 
ped as ordered by respondent. It further appears that 2,250 tins 
were shipped by complainant to respondent and they were accepted 
and paid for but that respondent refused to order shipment of the 
remaining 22,750 tins. Complainant alleged in the formal com- 
plaint that the first two loads of cherries were in compliance with 
the contract and that respondent’s refusal to order shipment of the 
balance was a rejection without reasonable cause. Complainant 
further alleged that it sustained damages of $8,190, the difference 
between the contract price of these tins $112,612.50 and the re- 
sale price of $104,422.50, plus storage charges of $2,758.50. Re- 
spondent alleged in its answer that it was justified in refusing 
to order shipment because the first two lots contained pits in 
breach of the express warranty that the cherries would be pitted 
and also in breach of the implied warranty of merchantability. 


The United States Standards for grades of frozen red tart pit- 
ted cherries (7 CFR §52.80 et seq.), provides that “U.S. Grade 


1. The abbreviation “RSP” stands for “red sour pitted”. This abbreviation is used inter. 
changeably in the trade with “RTP” which stands for “red tart pitted”. 


ELK RAPIDS PACKING v. NEIMAN 585 
Cite as 30 A.D. 582 


A” is the quality of frozen red tart pitted cherries that, among 
other factors, are practically free from pits. A maximum of 2 
pits is permitted in any sample unit of 20 ounces of drained 
cherries with not more than 1 pit for each 40 ounces of drained 
cherries in the total of the sample units.2 Assuming the drained 
weight to be 400 ounces per 30-pound tin, individual tins could not 
exceed 40 pits and the average of the whole lot could not exceed 
10 pits per tin. At the oral hearing, the exhibits received in evi- 
dence on behalf of complainant include certificates of six Federal 
inspections covering a total of 58,225 tins of frozen cherries 
marked with complainant’s brand, Elk Rapids, and various code 
numbers which were in storage in Michigan. Each of the six 
lots were certified to be U.S. Grade A. The lots inspected included 
tins with the same code number as those shipped to respondent, 
7269 and 849, respectively. Another exhibit was a certificate of a 
Federal inspection of a lot coded 7269 made on July 26, 1969, 
showing that 13 20-ounce samples were tested and the cherries 
were U.S. Grade A with only one pit in one sample. According to 
Robert A. Shaw, President and General Manager of complainant, 
these certificates covered the cherries shipped and intended for 
shipment to respondent. 


Respondent’s evidence includes the testimony of four witnesses 
engaged in the manufacture of bakery products in the Chicago 
area. Three of these witnesses testified that in buying frozen 
cherries for pies and pastries U.S. Grade A is specified. The other 
witness said he never ordered by grade. They were all in agree- 
ment that a tin of cherries containing more than four or five pits 
is not usable for making cherry filling. One of these witnesses, 
Lawrence W. Fasano, Vice-President of Fasano Pie Company, 
testified that in October 1969, 500 to. 550 tins of Elk Rapids 
brand cherries were delivered to this company by truck enroute 
from complainant to respondent; that he examined 100 tins and 
found 60 to 70 pits in eight or nine tins and the others were al- 
right. Stephen Colella the owner of Claudio Pastry Company, 
testified that he received 30 tins of Elk Rapids brand cherries 
from respondent; that he opened 3 tins and the first had over 
50 pits; and that the 30 tins were returned to respondent. James 
Guard, Laboratory Director of the bakery of Jewel Companies, 





2. The standards and the regulations governing inspection and certification of processed 
fruits and vegetables and related products (7 CFR §52.38) also provide that some tins called 
deviants may have 3 or more pits depending on the number of tins in the lot inspected. For 
instance, if the lot size is 801 to 1600 tins weighing 10 to 100 pounds net, 13 samples 
must be taken and 2 deviants are allowed. 
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Inc., testified that in November 1969, he received 40 tins of Elk 
Rapids brand cherries from respondent; that 10 tins were used 
after picking out handfuls of pits; that he examined one-half of 
a tin and found 30 pits; and that respondent replaced the 30 
unused tins. Paul Cicciona, in charge of sanitation, receiving and 
production, Heinemann’s Bakeries, testified that in August he 
received 200 tins of Elk Rapids brand cherries from respondent; 
that in one tin he found over 60 pits; that in 85 tins used there 
were about 400 pits; and that respondent replaced the 115 tins 
not used. Seymour W. Neiman testified that 10 customers com- 
plained of the August shipment and 15 complained of the October 
shipment. According to this witness he examined 5 tins from the 
first load and in 3 found more than 60 pits each. 


Respondent contends in its brief that since the contract ex- 
pressly called for pitted cherries, the tins could contain no pits or 
practically none. This contention, however, ignores the further 
express warranty that the cherries were to be U.S. Grade A. 
Giving effect, as we must, to all the express warranties, it follows 
that the cherries were to be pitted within the tolerance permitted 
by that grade. If respondent wanted no pits or less pits than per- 
mitted by U.S. Grade A it should have specifically so provided by 
contract. Such was not the case here. 


Respondent next contends that there was a breach of the im- 
plied warranty of merchantability as set forth in section 2-314 (2) 
of the Uniform Commercial Code, i.e., goods to be merchantable 
must be at least such as pass without objection in the trade under 
the contract description, are fit for the ordinary purposes for 
which such goods are used, and run, within the variations per- 
mitted by the agreement, of even kind, quality and quantity with- 
in each unit and among all units involved. There is no merit to 
this contention. No warranties can be implied in a contract which 
are inconsistent with the express warranties of such contract. 


The testimony of respondent’s witnesses may suggest that the 
number of pits in some of the tins of cherries exceeded the toler- 
ance permitted by U.S. Grade A. Respondent did not allege in its 
answer or contend in its brief that the cherries shipped by com- 
plainant were not of that grade. As previously stated, respon- 
dent’s sole argument seems to be that the cherries were to have no 
pits, or practically none. Respondent did not have an appeal in- 
spection made of the cherries still in its possession when its 
customers complained. Under the circumstances, we are not pre- 
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pared to say that the evidence submitted by respondent is suffi- 
cient to overcome the Federal inspection certificates. 


The next issue concerns the date for the final shipment of the 
cherries. Complainant sent respondent a statement dated August 
18, 1969, reading “All unshipped merchandise will be invoiced on 
March 1, 1970.” Seymour Neiman testified that upon receipt of 
this statement he notified the broker that this was not one of the 
contract terms and that the broker said he would take care of it. 
Section 2-309 of the Uniform Commercial Code provides that the 
time for shipment, delivery, or any other action under a contract, 
if not agreed upon by the parties, shall be a reasonable time. If 
there was no agreement between the parties as to a final date 
within which respondent could order shipment, March 1, 1970, 
seems a reasonable time under the circumstances. 


The remaining issue concerns the damages claimed by com- 
plainant. Section 2-706 of the Uniform Commercial Code provides 
that where the seller resells in good faith and in a commercially 
reasonable manner he may recover the difference between the re- 
sale price and the contract price together with incidental dam- 
ages. Sunshine Packing Corp. v. K. B. Frosted Foods Co., 16 A.D. 
574. Shaw testified that he resold the 22,750 tins refused by re- 
spondent for the best price obtainable and realized $104,422. Re- 
ceived in evidence were invoices showing the sale of 23,075 tins 
at 15 to 1514 cents per pound between February 25 and April 14, 
1970. Complainant claims damages based on the difference be- 
tween the opening price of 1614 per pound and the resale prices. 
However, the contract provided for a price guarantee against gen- 
eral decline to the date of shipments. The broker testified that the 
market value on March 1, 1970, was 15 to 1514 cents per pound 
for larger quantities. Since it appears that most of the cherries 
were resold at 1514 cents per pound, including 3,500 tins on Feb- 
ruary 25, 1970, complainant sustained no loss on the resale. 


In the formal complaint it is alleged that complainant incurred 
storage charges at the rate of 6 cents per tin per month, which 
is the reasonable and customary charge, on the 22,750 tins as 
follows: March 1970, $1,365; April $903; May $327; and June 
$163.50. The various resale invoices submitted by complainant 
indicate that none of the cherries were shipped prior to April 1, 
1970. Except for the first month it is impossible to determine 
how the storage charges were computed by complainant. It is 
noted that on one invoice, complainant charged 5 cents per tin 
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storage. According to our calculation, complainant is entitled to 
storage on the 19,575 tins sold after March 1, 1970, at 5 cents 
per tin or a total of $2,063.88. 


It is concluded that respondent’s refusal to order shipment of 
the 22,750 tins of cherries was a rejection without reasonable 
cause in violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $2,063.88, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,063.88, with interest there- 
on at the rate of 8 percent per annum from March 1, 1970, until 
paid. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 13,861) 


POUNDS PRODUCE COMPANY v. FAIRMONT FOODS COMPANY. PACA 
Docket No. 2-2056. Order of dismissal issued April 21, 1971. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 13,862) 


INTER HARVEST, INC. v. VISTA BROKERAGE CO. PACA Docket No. 
2-2095. Reparation of $340 with 8 percent interest from 
August 1, 1970, awarded complainant against respondent in 
order issued April 14, 1971. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 13,863) 


AGway, INC. t/a LONG ISLAND PRODUCE Co. v. NIAGARA FRUIT Co. 
Inc. PACA Docket No. 2-2087. Reparation of $2,860 with 8 
percent interest from September 1, 1970, awarded complain- 
ant against respondent in order issued April 1, 1971. 


(No. 13,864) 


CAL-VITA PRODUCE Co. INC. v. SANTA BARBARA PRODUCE CO. 
PACA Docket No. 2-2101. Reparation of $224.75 with 8 per- 
cent interest from December 1, 1970, awarded complainant 
against respondent in order issued April 15, 1971. 


(No. 13,865) 


L. J. GUNTER v. PERCONTE PACKING Corp. PACA Docket No. 2- 
2100. Reparation of $1,564.25 with 8 percent interest from 
September 1, 1970, awarded complainant against respondent 
in order issued April 15, 1971. 


(No. 13,866) 


BERWICK VEGETABLE COOPERATIVE v. W. D. POPE PRODUCE CO. 
PACA Docket No. 2-2099. Reparation of $807.05 with 8 per- 
cent interest from Nevember 1, 1970, awarded complainant 
against respondent in order issued April 15, 1971. 


(No. 13,867) 


CHARLES F. HENNINGTON PRODUCE v. LOPEZ BBOKERAGE COM- 
PANY, INC. PACA Docket No. 2-2098. Reparation of $2,997.50 
with 8 percent interest from September 1, 1970, awarded 
complainant against respondent in order issued April 15, 
1971. 


(No. 13,868) 


B. & K. PRODUCE Co. INC. v. WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2102. Reparation of $691.30 with 8 percent in- 
terest from August 1, 1970, awarded complainant against re- 
spondent in order issued April 16, 1971. 
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(No. 13,869) 


B. & K. PRODUCE Co. INC. v. WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2103. Reparation of $929 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued April 16, 1971. 


(No. 13,870) 


B. & K. PRODUCE Co. INC. v. WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2104. Reparation of $1,242 with 8 percent in- 
terest from August 1, 1970, awarded complainant against 
respondent in order issued April 16, 1971. 


(No. 13,871) 


B. & K. PRODUCE Co. INC. v. WOLCOTT VALLEY FARMS. PACA 
Docket No. 2-2105. Reparation of $756 with 8 percent in- 
terest from September 1, 1970, awarded complainant against 
respondent in order issued April 16, 1971. 


(No. 13,872) 


SKLARZ PRODUCE Co. v. MARVIN GRAY. PACA Docket No. 2-2114. 
Reparation of $525 with 8 percent interest from December 
1, 1970, awarded complainant against respondent in order 
issued April 29, 1971. 


(No. 13,873) 


BupD ANTLE, INC. v. RAY A. FINCH PRODUCE. PACA Docket No. 
2-2116. Reparation of $1,082.75 with 8 percent interest from 
December 1, 1970, awarded complainant against respondent 
in order issued April 30, 1971. 


(No. 13,874) 


K. E. BOUNDS v. RAY A. FINCH PRODUCE. PACA Docket No. 2- 
2115. Reparation of $1,550 with 8 percent interest from 
October 1, 1970, awarded complainant against respondent in 
order issued April 30, 1971. 
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(No. 13,875) 


CLARENCE MYERS v. CONSOLIDATED TOMATO Co. PACA Docket 
No. 2-2119. Reparation of $225 with 8 percent interest from 
August 1, 1970, awarded complainant against respondent in 
order issued April 30, 1971. 


(No. 13,876) 


PHIL DATTILO AND COMPANY OF OHIO v. A. C. GIAMBRONE CO. 
Inc. PACA Docket No. 2-2117. Reparation of $513.25 with 
8 percent interest from October 1, 1970, awarded complain- 
ant against respondent in order issued April 30, 1971. 


(No. 13,877) 
SONORA DISTRIBUTING COMPANY, INC. v. CONSOLIDATED TOMATO 
Co. PACA Docket No. 2-2118. Reparation of $3,353.50 with 


8 percent interest from June 1, 1970, awarded complainant 
against respondent in order issued April 30, 1971. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 13,878) 

ALEXANDER MARKETING COMPANY v. GRAM & SONS, INC. and/or 
HARRY CAITO PRODUCE Co. PACA Docket No. 2-1703. Stay 
order issued April 13, 1971. 

(No. 13,879) 


HYBELS’ PRODUCE COMPANY v. WILLIAM H. NICOLLS, JR. PACA 
Docket No. 2-1910. Stay order issued April 23, 1971. 


(No. 13,880) 


In re JOSEPH GANGI & Sons, INc. PACA Docket No. 2-2017. Stay 
order issued April 30, 1971. 
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